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The Political Frankenstein. The conservative criticism by the 

BANKING LAW JOURNAL of para- 
graphs in the Federal Reserve Act, which did not safeguard banks 
against political attacks, has been more than justified by the revolt 
against the proposals of the Federal Reserve Board that trust compa- 
nies shall divide their trust business with the small banks compelled to 
enter the system to their own loss. The forecasts of the measure in 
these pages during the debates of 1913, were based upon sound bank- 
ing principles without reference to party interests, and upon constitu- 
tional rights of banking companies, repeatedly upheld by the Supreme 
Court. To that court and upon the same grounds, must the trust com- 
panies now appeal for relief from the political Frankenstein raised 
through the union of nationalist politicians to assure control of the en- 
tire system of banks under a Treasury head. 


Our Criticism Justifiea. Congress at its last session remedied the 

blunder in the exchange section of the 
Federal Reserve Act which provoked criticism in the BANKING LAW 
JOURNAL for January, 1914, objected to by a prominent officer of the 
new system as the severest comment upon the measure he had seen. 
The amendment tardily relieved the member banks of the onerous re- 
striction to half of their paid-up capital and surplus, of acceptances 
that are based upon importations and exportations of goods. Under 
the amendment adopted, the Federal Reserve Board has increased 
the limit of discount of such acceptances up to the full amount of 
the capital and surplus of the discounting bank, applying for redis- 
counts. It is worthy of notice that Congress thus recognized an intelli- 
gent, if searching, analysis given by this publication to banking legis- 
lation, that affected the interests of its clients, in time to provide a 
remedy. 


The Federal Reserve Board late in March 

adopted resolutions expressing ‘“‘sym- 

pathy and accord,” with efforts to secure. changes in state laws that 

would permit both national and state banks to share in the business of 

state trust companies. The nationalist factions of both parties began 
8 


Trust Gompany Revolt. 
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in the state legislatures efforts to change state laws to that end. Aroused 
to their peril, and failing to secure more than good wishes from the 
American Bankers’ Association, the Trust Company Section decided to 
test the constitutionality of the power of the Board to issue permits to 
national banks, in states where no restriction of trust functions has been 
provided, to undertake such business. Their committee to make ar- 
rangements for the legal proceedings was selected as follows: executive 
chairman, Uzal H. McCarter, president of the Fidelity Trust Company of 
Newark; Ralph M. Cutler of Hartford, John H. Mason of Philadelphia, 
John W. Platten of New York, and E. D. Hulbert of Chicago. John G. 
Johnson of Philadelphia and Henry M. Campbell of Detroit were en- 
gaged as counsel in the proceedings before the Supreme Court. The 
executive committee of the Section has requested the Reserve Board 
to refrain from further issue of permits pending the outcome of the 
appeal. 


Trust Gompany Contentions. The trust company committee holds 

that Congress did not lawfully dele- 
gate its legislative power to the Federal Reserve Board of issue of spe- 
cial permits to applicant national banks to assume functions of trust; 
that the authority granted by the Act to issue such permits was uncon- 
stitutional. The Board is reported to have issued such permits in sev- 
eral states which have provided no law on the subject. Most of the 
states have laws which operate unless amended to prevent banks from 
trust functions. Pratt’s “‘ Digest’’ held that such functions are not inci- 
dental to banking business and are not a proper or legal power of national 
banks. The Reserve Act delegated a power to the Federal Reserve 
Board to issue a special permit to applicant national banks to “‘act as a 
trustee, etc., where not in contravention of state or local laws.’’ This 
phrase did not bestow a power to national banks; it delegated a power 
to issue permits upon application, recognizing thereby the right of a 
state to prohibit banks within its territory from exercise of trust func- 
tions. But the contentions of the parties have wholly omitted mention 
of the fact that a permit issued by the Board to banks in a state lacking 
a prohibitive law, involves if later prohibited, a right of the holders of 
the permits of the Board to appeal to the Supreme Court of the United 
States for protection under the Fourteenth Amendment to the Con- 
stitution. 


Trust Business Menacea. There are trust companies in every 

state; about 1,800 in the Union, of 
which 75 are in New York State. Their aggregate assets are over 
$5,500,000,000, and exceed liabilities by more than a billion dollars. The 
capital, surplus and undivided profits of the 1,800 companies equal the 
combined capital of the 7,581 national banks, and their business is 
wholly subject to state laws which govern all property rights. Their 
deposits equal four-fifths of the demand deposits of all national banks 
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in the country. Their business contributes a large proportion of the 
revenues of their states of location. If the states grant to national 
banks, over which they have no supervision nor criminal jurisdiction, a 
share of the trust business pertaining to estates and personal property 
interests of all kinds, now subject to state laws of responsibility of trust, 
they will lose not only revenues from trust companies, but will sacrifice 
what has hitherto been jealously guarded as the most precious of 
States’ rights. Further, a long step would be taken toward the utter 
divorce of banking corporations from responsibility to the states for 
property interests, if not the total abandonment of the great system of 
free banks which was the pride of the country because entirely indepen- 
dent of national politics. 


Federal Officials Attacked. The progress of the appeal of the 

Riggs National Bank officers to the 
District Supreme Court for protection against an alleged conspiracy of 
the present Secretary of the Treasury and the Controller of the Currency 
to ruin the bank will be watched with apprehension by ex-office holders 
in Washington who may be mentioned, and with ill-concealed satisfac- 
tion by national bank men all over the country who have felt the iron 
hand of the Controller in their own affairs. The Riggs bank case de- 
veloped pyrotechnic charges and correspondence indicating rankling 
sores of long standing, and also printed allusions to former conditions 
of speculation in Washington which may involve others not named ex- 
cept by initials. Hints have been published that the refusal of the 
bank to furnish certain information of old accounts affects transactions 
with retired political leaders. Perhaps that was the motive of the 
Controller’s action to compel special reports. He admits that the bank 
is solvent but claimed that collateral held upon loans was depreciated 
in value. The answer of the accused Federal officials has been delayed 
to May 16. Meantime the temporary order restraining the two officials 
and the Treasurer of the United States from covering into the Treas- 
ury the interest on bonds of the bank amounting to $5,000, withheld 
to penalize it for failure to make satisfactory special reports called for, 


remains in force. 
Sl 


A Washington dispatch quoted the Controller of 
the Currency as saying in an interview that the re- 
serves of all reserve city banks were much heavier in the report of 
March 4, than at the last date of December 31, 1914. The reserves of 
the central reserve city banks increased from 22.89 to 24.52 per cent., 
the minimum being 18 per cent. Those in the 51 reserve city banks 
increased from 22.73 to 26.52 per cent., the requirements being 15 per 
cent. Itis apparent that the increase comes largely from the piling 
up in the country banks of deposited returns from the heavy exports 


Idle Reserves. 
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of farm products to Europe, which found little demand at the season 
but will be needed later. Galveston banks showed cash on hand to 
44.69 per cent; Fort Worth 32.15; Pueblo 33.35, Portland 30.42; 
Seattle 34.83; Minneapolis 39,20; Des Moines 36.82; Dubuque 43.14; 
South Omaha 39.49; Kansas City 32.13 and Cincinnati 30.60 per cent. 
The Controller reported a reduction of overdrafts for all reserve cities 
of 46.69 per cent; for country banks about 53 per cent of those report- 
ing. As 90 per cent of the overdrafts reported in December were on 
country banks, upon which they presumably were charging interest, 
it would seem that the peremptory orders of the Controller to reduce 
over-drafts at a time when deposits are backing up in the banks, com- 
pelled the collection of over seven million dollars of overdrafts of coun- 
try banks within two months. Such is the incompetence of Federal 
officials to realize that banks know what to do when a debtor may be 
slow in payment; if safe in position and able to pay interest on what is 


practically a loan. 
SS 


Federal Bank Clearances. he Federal Reserve Board has work- 

ed out a simple plan of clearances of 
checks between different sections through Reserve Banks. It is 
proposed to establish an adequate gold fund at Washington, contributed 
by Federal Reserve banks in proportion to capital and surplus. In- 
stead of actual transfers of gold in settlement of account, a debtor bank 
will notify the Board to transfer title to part of its gold credit. This 
would reqtire only cross entries. Itis believed that differences will 
adjust themselves with the activities of the seasons. But it will al- 
ways be possible for a debtor bank to rebuildits credit balance of gold 
by rediscounting commercial paper with a creditor bank. By the time 
the rediscounted paper matures, the return of seasonal funds will also 
be due. Hence an actual transfer of gold in settlement of accounts 
will not often be necessary. The plan is not new, except as to increased 
facilities of rapid communication; it was in use in Europe and the 
Bank of the United States in the days of stage coaches. The interest- 
ing feature however is the possibility that Congress may ultimately 
cover the fund into the Treasury and make it a charge upon assets as 
it did in the case of the national bank redemption fund. 


Pan-American The Pan-American Financial Congress will be con- 
Congress. vened in Washington on May 24. Its purpose is 
to establish stronger financial and trade relations 

among the American republics. Sixteen nations of Central and South 
America have agreed to participate in the congress. The Latin-Amer- 
ican republics have been a fertile field of profit to European capital 
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and credits many decades; England and Germany have been their 
best customers and have furnished the great proportion of manufact- 
ured articles sold south of the equator. This country imports from 
the South American countries vast amounts of raw materials; averag- 
ing annually over $100,000,000 more purchases than sales. The increase 
of export trade to South America requires direct relations for ex- 
changes of credits, direct lines of shipping to carry exports south- 
ward, and initiative to seek markets in those countries with lines of 
credit as good a$ they can obtain in Europe after war ceases. The 
many problems to be solved at this Congress will then compel close 
attention of American capital, bankers and manufacturers or traders 
of any class who seek additional markets. At the Congress will be 
represented many South American bankers and business men, whose 
knowledge of trade in those countries will supplement their diplo- 
matic representatives in making the necessary arrangements to de- 
velop closer relations with mutual profit. 


BANKING LAW. 


Banks and Trust Justa year ago there was enacted in the state 
Companies. of New York a banking law of which the state 
was justly proud. It was the product of the 
intelligent co-operation of bankers, lawyers and business men. It was 
a credit to the state and tothe men who brought it into existence and 
it at once created in the public mind a feeling of security in the bank- 
ing system of the state. Thé statute has been used as a pattern for 
banking legislation in other parts of the country and since its enact- 
ment other states have been heard to proclaim that they have a bank- 
ing law ‘‘almost as good as that of New York.’’ Truly the New York 
Banking Law of 1914 was a legislative masterpiece. 

In that statute certain distinctions are drawn between banks and 
trust companies. ‘The capital with which a bank may start business 
ranges from twenty thousand dollars to one hundred thousand dollars 
according to the population of the place where the bank is located, but 
it is provided that a trust company must have one hundred thousand 
dollars capital before it can start in business in a village or city of not 
over twenty-five thousand inhabitants; ifthe place where the trust com- 
pany wishes to locate has a population exceeding two hundred and 
fifty thousand, then the amount of its capital stock must be five hundred 
thousand dollars. The statute provides that a bank must deposit with 
the superintendent of banks interest-bearing securities to the amount 
of one thousand dollars as a pledge of good faith. A trust company, 
however, must deposit with the superintendent interest-bearing secu- 
rities to the amount of at least ten per cent. of its capital stock, and 
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under certain conditions, a much larger deposit is required. Trust 
companies are also subjected to severe investment restrictions which 
do not apply to banks. 

On the other hand, trust companies are, by the statute, given pow- 
ers which banks may not exercise. Trust companies may receive de- 
posits in trust, act as fiscal or transfer agent, act as trustee under a 
mortgage, execute trusts for married women, act as guardian, trustee 
or receiver of the estate of a minor or lunatic, act as receiver in insol- 
vency or bankruptcy, act as trustee or executor of # will, act as ad- 
ministrator of the estate of a deceased person, and accept and execute 
all legal trusts. By section 223 of the statute corporations other 
than a trust company are expressly prohibited from exercising any 
of these functions. 

At the present time two bills are being advocated at Albany, the 
effect of which is to authorize state banks and national banks to ex- 
ercise these powers which have heretofore been reserved exclusively 
to the trust companies. Under the proposed amendment the national 
and state banks may exercise these trust company powers, without 
complying with any of the conditions imposed by the statute upon 
trust companies. 

It is no wonder that the trust companies of New York are vigor- 
ously fighting this bit of legislation. They look upon it as an unwar- 


rantable interference with their rights, and the impartial observer can- 
not but be inclined to the opinion that the equities of the case are with 
the trust companies. 


Unitorm Interpretation The adoption of uniform statutes by the 
of Uniform Laws. various states is but a step toward attain- 
ing uniformity of law. In addition to the 

general adoption of a uniform statute there must be uniformity in in- 
terpreting the provisions of the statute by the courts of the different 
states. This is clearly pointed out by Judge Ransom of the New York 
City Court in the case of Century Bank v. Breitbart, on page 230 of 
this number of the JouRNAL. Judge Ransom’s statement on this pro- 
position is asfollows: ‘‘In determining this question, I have endeavor- 
ed to make a careful examination of reported decisions in many of the 
48 states and territories which have adopted the Negotiable Instru- 
ments Law, but I find no indication in other commonwealths of views 
at variance with those deducible from decided cases in this state. I 
have made this scrutiny of decisions under the parallel sections of the 
Negotiable Instruments. Law in other states, because of the great 
public importance that this statute ‘shall be so interpreted and con- 
strued as to effectuate its general purpose to make uniform the laws of 
those states which enact it.’ Not only is this rule of interpretation of 
the so-called ‘uniform statutes’ one which should be followed in all 
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good faith by the courts whenever questions of the interpretation of 

such a statute are presented, but counsel in such cases should’ feel it 

as important and necessary to bring to judicial attention the correspond- | 
ing decisions of sister states as those of the courts of this jurisdiction. 

Except where courts of this state have passed upon the same question, 

decisions of the courts of other states, interpreting identical provis- 

ions of ‘uniform statutes,’ should be accepted by our trial courts with 

the same authority as though rendered by our own tribunals. Unless 
both courts and counsel act with this mutual appreciation of this pecu- 

liar status of these ‘uniform statutes’ and the salutary purposes sought 
in their enactment, it will hardly be possible to avoid that peril of con- 

flicting adjudications by the courts of different states, based upon iden- 

tical provisions of these uniform laws—a peril ‘that has the potency to 

reduce to wreckage the efforts of both (uniform law) commissioners and 

state Legislatures toward uniformity.’ ’’ 


Overdratts. Just at the present time when the payment of over- 

draft checks is a popular topic of discussion, it may be 
well to call attention to the fact that there are circumstances under 
which a bank officer, who permits one of the bank’s customers to over- 
draw his account, may be held personally liable to the bank for any 
loss sustained by the bank as a result of the overdraft. In Oakland 
Bank v. Wilcox, 60 Cal. 126, it appeared that the president of a bank 
instructed the cashier to honor the overdraft checks of a depositor, 
with whom the president was interested in business. It was held that 
the president was personally liable to the bank for the amount which it 
lost as a result of the transaction. In another case the president of a 
bank opened an account for his insolvent son by discounting the lat- 
ter’s unsecured note and subsequently permitted the son to overdraw 
his account without the knowledge of the board of directors. In this 
ease it was also held that the president was personally liable. Western 
Bank v. Coldwey’s Executrix, 26 Ky. L. Rep. 1247. 

The attempt is often made to charge the cashier of a bank with 
liability for losses sustained by the bank as a result of overdrafts per- 
mitted by the cashier. In these instances it is generally held by the 
courts that, where the cashier is charged with the duty of making loans 
and discounts, he will be liable to the bank for the unpaid overdraft of 
a customer only where he has failed to make inquiry into the custo- 
mer’s financial standing or has failed to exercise due care and discre- 
tion. In other words, if the officer acts prudently and honestly, he 
will not be held personally liable; but if he permits the funds of the 
bank to be appropriated by persons whose financial standing does not 
justify the extension of credit, he will be liab!e to the bank as for a 
neglect of duty. 
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Power of Nationa: A distinction is drawn between the purchase 
Banks to Purchase Of a bill of lading and the purchase of a draft 
Bills of Lading. secured bya bill of lading. In the case of 
First Nat. Bank v. First Nat. Bank, recently 

decided by the Supreme Court of Pennsylvania and published on page 
250 of this issue, the Pennsylvania court holds that while a national 
bank is authorized to purchase a draft with a bill of lading attached it 
has no power to purchase bills of lading. ‘‘It is very clear,’’ said the 
court, ‘‘that a contract to purchase bills of lading differs essentially 
from an agreement to purchase sight drafts. A bill of lading repre- 
sents the goods which are in transit, and its purchase would mean the 
purchase and control of the goods. The trial judge very properly 
held that, under the terms of its charter, a national bank had no au- 
thority to engage in such a transaction. On the other hand, the pur- 
chase of drafts would clearly fall within the limits of the bank’s au- 


thority.’’ 


Lost Certificate When a certificate of deposit is lost by the owner, 
of Deposit. the question immediately arises as to his right to 
* enforce it against the bank by which it was is- 
sued. In such cases it is customary for the bank to insist that it be 
protected by a sufficient bond of indemnity before paying over to the 
owner the money represented by the certificate. And it is customary 
for the owner of a certificate not to give a bond of indemnity unless he 
has to. There are cases in which a bond is absolutely necessary for 
the protection of the bank when it pays the amount called for by a certi- 
ficate of deposit without having the certificate delivered to it for cancel- 
lation. If the certificate is payable to bearer, or indorsed in blank, so 
that it can be transferred by the finder to an innocent holder in due 
course, the bank runs the risk of being subsequently called upon by 
such holder in due course to pay the certificate. If the certificate is 
not indorsed in blank and cannot be transferred by delivery without in- 
dorsement, the person finding it will be unable to transfer a valid title 
to any other party. In such cases the bank cannot be held liable on 
the certificate, even by an innocent purchaser for value, and a bond is 
not actually required for its protection. The difficulty with permit- 
ting the owner of the certificate to recover the amount in such case, 
without giving a bond to the bank, is that the bank must rely upon 
the depositor’s statement that the certificate was unindorsed at the 
time of its loss; and there is always a possibility that the owner 
of the certificate might be mistaken in his statement as to the indorse- 
ment and that the certificate may subsequently turn up in the hands of 
an innocent holder entitled to recover on it against the bank. 
The recent case of German Nat. Bank v. Moore, decided by the 
Supreme Court of Arkansas, on page 228 of this issue, involved the 
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loss of a certificate payable to the order of a specified person and un- 
indorsed by him. The payee of the certificate, it seems, inadvertent- 
ly left it in a railroad office and was thereafter unable to get any trace 
of it. After the certificate became due he demanded payment of the 
bank, but the bank refused to pay him unless he would furnish indem- 
nity in double the amount of the certificate. This action was brought 
about ten months after the maturity of the certificate. In this case the 
court laid down the very excellent rule that the question whether the 
owner of a lost certificate is entitled to recover from the issuing bank 
without giving indemnity is one which is addressed to the sound dis- 
cretion of the trial court, to be determined with reference to the cir- 
cumstances involved. It was held that, under the circumstances of 
this case, the trial court did not abuse its discretion of permitting the 
plaintiff to recover the amount of his certificate without giving indem- 


nity to the bank. 
—SS 


Amending the Negotiabie In Kansas they have repealed that sec- 
Instruments Law. tion of the Negotiable Instruments Law 
which provides “‘where the instrument 
is made payable at a bank it is equivalent to an order to the bank to 
pay the same for the account of the principal debtor thereon.’’ The 
“*Kansas Banker’’ referring to this section of the statute says: ‘‘Under 
its provisions, it has been the duty of a bank to charge up against a 
depositor’s account any note which the bank might have been holding 
against such depositor for collectioh, or in escrow, or as collateral, or 
in any other way where the bank was charged with any degree of duty 
with respect to the note, and failing to charge it up to such custom- 
er’s account, has all along subjected the bank to liability. The only 
reason that can be given why this provision has not given the banks 
considerably more trouble than it has, is the fact that its provisions 
have not been understood.’’ There seems to be a difference of opin- 
ion as to the merits of this provision of the Negotiable Instruments 
Law. In Crawford on Negotiable Instruments, page 111, it is stated 
that the rule adopted in the statute is sustained by the weight of au- 
thority and is the rule which has been found most convenient in prac- 
tice. 

This particular section of the statute has been subjected to legisla- 
tive attacks in other states as well as Kansas. The section was en- 
tirely omitted from the statute as adopted in Illinois, Nebraska and 
South Dakota. In Minnesota they changed the phraseology so that 
in that state the section provides that an instrument payable at a bank 
“shall zof be equivalent to an order to the bank to pay,’’ etc. In 
New Jersey this section was. amended in 1909 by the addition of the 
following words: ‘‘But where the instrument is made payable at a 
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fixed or determinable future time, the order to the bank is limited to 
the day on which the instrument is payable.’’ 


The New Missouri The bankers of Missouri are to be congratulat- 
Banking Law. ed upon the recently enacted bankinglaw. The 
campaign, which resulted in bringing the new 
law into existence, was launched by Breckinridge Jones, President 
of the Mississippi Valley Trust Co., in an address delivered in the 
Spring of last year at a meeting of the Bankers Club in St. Louis. At 
that time Mr. Jones declared that the laws of Missouri governing state 
banks, trust companies and the department of Bank Commissioner, 
were inadequate, particularly so in view of the Federal Reserve Act. 

Mr. Jones subsequently was made chairman of the Commission 
for the Revision of Banking Laws in the State of Missouri and in that 
capacity generously devoted a great part of his time to the work of 
drafting the new law. 

There are many states which, at the present time, are sadly in 
need of a banking law drafted upon similar lines, and it is to be hoped 
that the example set by the State of New York in 1914, and followed 
by Missouri in 1915, may operate as an incentive to bankers in other 
parts of the country. 

3 


MODERN BANKING AND TRUST COMPANY METHODS. 


In this issue we resume the series of articles under title of Modern 
Banking and Trust Company Methods by Wm. McC. Martin,former vice- 
president of the Mississippi Valley Trust Company of St. Louis, and 
now chairman of the Board of Directors of the St. Louis Federal Re- 
serve Bank. 

Mr. Martin’s series of articles, which had covered a period of three 
years, when he temporarily discontinued them, were originally plan- 
ned to cover every department of banking and trust company methods, 
and his long practical experience in one of the leading banking institu- 
tions in the West, together with his ability as a writer and educator, 
gualified him to construct a thorough, practical work. 

During the period the articles have not appeared, we have received 
numerous communications from JOURNAL readers inquiring if it was 
the author’s intention to complete the series, and we are very much 
pleased to announce the resumption of them in this number, which 
takes up the series where Mr. Martin left off in October, with the Bank’s 
Records,dealing with the various kinds of records, account books, etc. 

The series will be continued until complete inevery particular,and it 
is safe to say that it will comprise the most practical modern work on 
banking methods that has been put into print for a quarter of a cen- 
tury, and, when complete,the series will be bound in book form, and 
there is no doubt of its being the most valuable text book in its line 
published. 





National Banks and Trust Company 
Powers. 


A REVIEW OF THE AUTHORITIES, PERTAINING TO THE POWER OF CON- 
GRESS TO CONFER UPON NATIONAL BANKS THE RIGHT 
TO EXERCISE TRUST COMPANY POWERS. 


BY JOHN EDSON BRADY. 


There is now raging between the national banks and trust compa- 
nies serious discord on the question whether the national banks shall 
be permitted to exercise those fiduciary functions which have hereto- 
fore been confined exclusively tothe trust companies. 

The quarrel which has sprung up between trust companies and 
banks has its origin in subdivision K of section 11, of the Federal Re- 
serve Act, which provides that the Federal Reserve Board shall be au- 
thorized and empowered ‘“‘To grant by special permit to national banks 
applying therefor, when not in contravention of State or local law, the 
right to act as trustee, executor, administrator or registrar of stocks 
and bonds under such rules and regulations as the said board may pre- 
scribe.’’ This provision does not of its own force purport to grant 
trust company powers to national banks; it declares merely that the 
board shall have power to permit national banks to exercise such pow- 
ers, ‘when not in contravention of State or local law.’’ It-is further to 
be noted that the statute enumerates the powers of trust which are to 
be exercised under the act by national banks. Under.Section 11 (K) 
national banks may be authorized to act as trustee, executor, adminis- 
trator or registrar of stocks and bonds; by implication the right to act 
in other trust capacities is withheld. 

Since the statute does not, of its own force, carry to the national 
banks in all cases the right to exercise the powers to which it refers, 
an appeal to the different states to enact the laws, necessary to enable: 
national banks to exercise the powers, granted to them conditionally 
under the terms of Section 11-K of the Federal Reserve Act, was is- 
sued by the Federal Reserve Board on March 22nd, 1915, in the form 
of a resolution which, in part, reads as follows: ‘“‘WHEREAs, In or- 
der to equalize the powers of the State and national banks as mem- 
bers of the system, the provisions of the Act extend to State banks 
and trust companies the privilege of membership, when not in con- 
travention of State laws, and empower the Federal Reserve Board to 
extend the powers of national banks by granting such banks permis- 
sion to. act as trustee, executor, administrator or registrar of stocks 
and bonds, when not in contravention of State laws, * * * Now, 
THEREFORE, BE IT RESOLVED, that the Federal Reserve Board is in en- 
tire sympathy and accord with the efforts of those who are advocat- 
ing legislation designed to remove such restrictions and to make pos- 
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sible the perfection of a system of banking which will uniformly serve 
the interests of the public in all of the Federal reserve districts.’’ 
Much has been said both in favor of and against the general move- 
ment toextend tothe national banks the right to act in various fiduciary 
capacities. The national banks have not been heard from very strong- 
ly on the question and it has been said that, as a class, they are more 
or less indifferent and are not as eager to take advantage of the priv- 
ileges now being held out to them as might be expected. On the other 
hand, the trust companies have been exceedingly active, not only in 
expressing their‘opinion on the subject but in taking steps to preserve 
their rights. No one is left in any doubt as to the position assumed 
by the trust companies. They believe the innovation of extending 
trust company powers to national banks to be an unwarrantable en- 
croachment upon their rights and they have no hesitancy in making 
their attitude on the question clear. The trust companies in New 
York point out that the proposed legislation in that state, uncer which 
trust company powers may be extended to national and state banks, is 
a step toward the disintegration of the state banking system, a move- 
ment which will result in forcing trust companies out of the state and 
into the Federal Reserve System, not as trust companies but as na- 
tional banks, and which will result in depriving the state of franchise 
taxes amounting to nearly two and a-half million dollars yearly. The 
trust companies also point out that those who deal with them are pro- 
tected by statutory restrictions as to capital and investments, which 
are applicable only to trust companies, and that this protection will 
disappear upon the admission of national and state banks to the trust 
company field without similar restrictions. The national banks have 
called attention to the fact that there are thirty-two counties in the 
state of New York in which there is no trust zompany. This being 
the case, a resident of any one of these counties who desires to trans- 
act business with a trust company must travel beyond the boundaries 
of his own county for that purpose. In other words, it is claimed that 
the refusal to grant trust company powers to national and state banks 
deprives a great portion of the public of the privileges of making use 
of the facilities which trust companies are able to provide. 

The determination of the question, which arises out of the present 
situation between national banks and trust companies, must eventually 
be made upon constitutional grounds. Various questions of constitu- 
tional law are presented. In the first place there is a question as to 
whether Congress, under the Constitution, has authority to grant trust 
company powers to national banks. If Congress has that power the 
question may be raised as to whether the power was properly exer- 
cised in Section 11 (K) of the Federal Reserve Act, or whether that 
section is void on the ground that it is an improper delegation of legis- 
lative power, in that Congress authorizes the Federal Reserve 
Board to grant trust company powers to such institutions as it may 
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select. A further question of constitutional law may arise in the case 
of statutes enacted by the legislatures of the different states, permit- 
ting national or state banks, as the case may be, to engage in trust 
company business. A number of such bills have already been intro- 
duced. They are hastily drawn amendments to the banking law, and 
while they extend additional privileges to national and state banks, 
they do not impose upon such banks the restrictions which are applied 
to trust companies. In other words, there is a discrimination in the 
nature of a denial of equal protection of the. laws, which may subse- 
quently be urged as a ground for declaring the statute unconstitutional. 


The Power of Congress to Incorporate a Bank.—While the Federal 
Constitution does not expressly grant to Congress the power to create 
corporations, Congress has that power by implication, wherever the 
creation of a corporation is an appropriate measure to execute the 
powers conferred by the constitution. Under this implied grant of 
power, it was held by the Supreme Court of the United States in the 
case of McCulloch v. Maryland, 4 Wheat. 316, decided in 1819, that 
Congress had authority to incorporate a tank. The proceeding in 
this case was instituted by the State of Maryland against the cashier 
of a branch of the Bank of the United States in Baltimore, Md., to re- 
cover certain penalties under a statute of Maryland entitled “‘An Act 
to impose a tax on all banks or branches thereof in the State of Mary- 
land, not chartered by the legislature.’’ One of the questions present- 
ed to the court was whether Congress had the power to incorporate a 

-bank. ‘‘No tribunal,’’ said Justice Marshall in writing the opinion, 
‘‘can approach such a question without a deep sense of its importance 
and of the awful responsibility involved in its decision.’’ It was decided 
in this case that ‘‘the act to incorporate the Bank of the United States 
is a law made in pursuance of the constitution and is a part of the Su- 
preme law of the land.”’ 

It was under this implied power that Congress passed the act of 
1864 ‘‘to provide a national currency secured by a pledge of United 
States bonds and to provide for the circulation and redemption there- 
of,’’ known as the National Bank Act. Passing on the constitution- 
ality of this act the Supreme Court, speaking through Mr. Justice 
Swayne, in Farmers & Mechanics’ Nat. Bank v. Deering, 91 U. S. 
29, decided in 1875, said: ““The constitutionality of the act of 1864 is 
not questioned. It rests upon the same principle as the act creating 
the second Bank of the United States. The reasoning of Secretary 
Hamilton and of this court in McCulloch v. Maryland, 4 Wheat. 316 
and in Osborn v. Bank of the United States, 9 Wheat. 738, therefore 
applies. The national banks organized under the act are instruments 
designed to be used to aid the government in the administration of an 
important branch of the public service. They are means appropri- 
ate to that end. Of the degree and necessity which existed for cre- 
ating them Congress is the sole judge.”’ 
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There was never any doubt as toethe object in view in the estab- 
ment of the national banking system. At the time of the passage of 
the national banking act, the finances of the country were in a deplor- 
able condition. There was no uniformity, and so great was the dis- 
trust of state banks that in many instances bills which were used in 
one state were not current in another. The United States could not 
avail itself of these institutions to carry on the fiscal operations of 
the government, and the result was that progress was impeded, the 
operations of the national government crippled, and it became abso- 
lutely necessary that Congress should establish not only a ‘‘stable,’’ 
but a ‘‘uniform,’’ system of currency applicable alike to every State 
in the Union. 

State Control Over National Banks.—The question presented would 
be much more clearly defined if the Federal Reserve Act had granted 
trust company powers to national banks without reference to state 
laws upon the question. There would then be but one question to be 
determined, viz: whether Congress has the authority to grant such pow- 
ers to national banks. The question could be decided once and for 
all by the Supreme Court. As the situation stands, however, it is not 
only necessary to determine the question of the authority of Con- 
gress but, in the event of its being determined that Congress has such 
power, the question may have to be fought out separately, first in the 
legislature and then in the courts, of each one of the states. The 
result is that the Federal Reserve System in this regard is working 
toward a condition of chaos, wherein its member banks in certain 
parts of the country will be prohibited from transacting a trust com- 
pany business, and members in other parts will be allowed to engage 
in that line of business in varying degrees. 

This is probably the first time that any question has been raised as 
to the validity of the powers granted by Congress to the national 
banks. No one has ever doubted the power of the national banks to 
loan money, receive deposits, discount notes, or engage in any other 
banking transactions permitted to them by the national bank act. The 
courts have frequently been required to pass upon the extent of the 
powers possessed by the national banks as defined by the national 
bank act. In these cases the courts have merely construed the provi- 
sions of the national bank act involved but have not been called upon 
to determine whether Congress had exceeded its authority in the grant- 
ing of such powers. We have, therefore, very little direct authority 
to refer to as a guide in reaching a conclusion as to the limitations on 
the power of Congress in extending trust company powers to national 
banks. . 

Heretofore the conflict between state and national law in the mat- 
ter of regulating national banks has been waged over questions of a 
different character, questions involving the extent to which a State 
may go in the enactment of laws affecting national banks. These de- 
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cisions are important in connection with the present situaticn. From 
them there can be spelled out the rule that general state laws control 
the dealings and contracts of national banks except where they ex- 
pressly conflict with the laws of the United States or frustrate the pur- 
pose for which the national banks were created, or impair their effi- 
ciency to perform the duties imposed upon them by the laws of the 
United States. McClellan v. Chipman, 164 U.S. Rep. 347. 

The general rule is found stated in the case of Davis v. Elmira 
Savings Bank, 161 U. S. Rep. 275, in the following words: ‘‘Na- 
tional banks are instrumentalities of the Federal government, created 
for a public purpose, and as such necessarily subject to the paramount 
authority of the United States. .It follows that an attempt, by a state, 
to define their duties or control the conduct of their affairs is absolute- 
ly void, wherever such attempted exercise of authority expressly con- 
flicts with the laws of the United States, and either frustrates the pur- 
pose of the national legislation or impairs the efficiency of these agen- 
cies of the Federal government to discharge the duties, for the 
performance of which they were created. These principles are axio- 
matic, and are sanctioned by the repeated adjudications of this court.”’ 

It has frequently been held that there can be no taxation of a na- 
tional bank by a state without the consent of the Federal government. 
Osborn v. Bank of the United States, 9 Wheat. 738. The negotiabil- 
ity of shares of national bank stock has been held to depend upon the 
laws of the United States and is not subject to state statutes or deci- 
sions. Doty v. First National Bank, 3N. D. 9,53 N. W. Rep. 77. It 
has also been held that the distribution of the assets of an insolvent 
national bank cannot be regulated by state legislation. In Davis v. 
Elmira Savings Bank, 161 U.S. Rep. 275, it was held that Section 
130 of Chapter 689, of the laws of New York, 1892, providing for the 
payment by the receiver of an insolvent bank, in the first place, of de- 
posits in the bank by savings banks, when applied to an insolvent na- 
tional bank, is in conflict with Section 5236 of the Revised Statutes of 
the United States, directing the Comptroller of the Currency to make 
ratable dividends of the money paid over to him by such receiver, on 
all claims proved to his satisfaction, or adjudicated in a court of com- 
petent jurisdiction, and is therefore void when attempted to be applied 
to a national bank. 

In Easton v. Iowa, 188 U. S. Rep. 220, it was held that a state 
statute, prohibiting national banks from rgceiving deposits when insol- 
vent, and prescribing a punishment for such violation of such prohibi- 
tion by any officer or agent of the bank, is invalid as an attempt to con- 
trol and regulate the business operations of national banks. In the 
opinion it was said: ‘‘Our conclusions, upon principle and authority, 
are that Congress, having power to create a system of national banks, 
is the judge as to extent of the powers which should be conferred upon 
such banks, and has the sole power to regulate and control the exercise 
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of their operation; * * * that it is not competent for state legislatures 
to interfere, whether with hostile or friendly intentions, with national 
banks or their officers in the exercise of the powers bestowed upon 
them by the general government.’’ 

This rule that a state may not interfere with the operations of a 
a national bank is subject to certain limitations; the national banks 
are protected from such state legislation only as tends to impair their 
utility as instrumentalities of the Federal government. Referrirg to 
the effect of state laws upon national banks it was said in National 
Bank v. Commonwealth, 9 Wall. 353: ‘“They are subject to the laws of 
the state, and are governed in their daily course of business far more 
by the laws of the state than of the nation. All their contracts are 
governed and construed by state laws. Their acquisition and trans- 
fer of property, their right to collect their debts, are all based on state 
law. It is only when the state law incapacitates the banks from dis- 
charging their duties to the government that it becomes unconstitu- 
tional.’’ 

Thus it has been held that a statute which requires national bank 
cashiers to transmit to town clerks a list of their shareholders indicat- 
ing the number of shares held by each is valid, Waite v. Dowley, 94 U. S. 
Rep. 527, and it has been held that a statute requiring bank deposit- 
ors to make a return of the amount of their deposits is not, as applied 
to nitional bank depositors, an unlawful interference. State v. Clem- 
ent Nat. Bank, 84 Vt. 167, 78 Atl. Rep. 944. 

Under this same principle it was held that a state law creating a 
depositor’s guarantee fund was not invalid because the plan tended to 
attract depositors from national banks and therefore impair the effi- 
ciency of the banks as agencies of the national government. Abilene 
National Bank v. Dolley, 33 Sup. Ct. Rep. 409. In this case a bill was 
brought by certain national banks to restrain putting into operation the 
Kansas Bank Depositors’ Guaranty Act and to have it declared uncon- 
stitutional on the ground that it discriminated against national banks. 

In holding the Act to be constitutional, the court said: ‘‘A good 
deal of the argument seems to be that the statute will make state banks 
so attractive to the public that the national banks will suffer. It is re- 
plied that experience has not justified the prophecy. But even if it 
had, there is nothing to hinder the states from permitting a competing 
business and doing what Kansas has done with intent to make it pop- 
ular and safe. The national banks are free to come into the scheme. 
The suggestion that they could not come in and remain national banks 
is simply a statement of the situation of all competitors. They cannot 
retain the advantages of their adverse situation and share those of the 
parties with whom they contend. The statutes of the United States 
when they do not attempt to prohibit competition with national banks 
do not forbid competitors to succeed.’’ 

The ex:lusiveness of the authority which Congress may exercise 
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over national banks is indicated in those cases which involve the taking 
of usurious interest. Under the provisions of the national bank act a 
national bank may charge interest on loans at the rate allowed by the 
laws of the state where th2 bank is located, except that, if the state 
law limits a different amount for banks of issue that rate shall be al- 
lowed to national banks in the state; if no rate is fixed by the state 
law the national bank act provides that national banks may charge in- 
terest ata rate not exceeding 7 %. The act then provides that if the 
bank receives or chirges a rate greater than that specified it shall for- 
feit the entire interest which the debt carries with it or which has been 
agreed to be paid thereon. 

It so happens that the laws of some of the states provide a differ- 
ent penalty in the case of usury and the question has arisen as to 
whether the Federal or State law applies. Although there was some 
dissension at first, it is now well settled that the provisions of the na- 
tional bank act prevail in such cases. 

The question was passed upon bythe United States Supreme Court 
in Farmers & Mechanics’ Nat. Bank v. Deering, 97 U. S. Rep. 29, 
decided 1875. In that case the defendant made a promissory note which 
the plaintiff bank discounted at the rate of 10% perannum. Under 
the law of the state the highest rate of interest that could be charged 
was 7%. The national bank act as stated above provided as a penalty 
the forfeiture of the interest in such acase. Under the law of New York 
in which state the transaction occurred. the note was void. It was 
held that the state law had no application, that the rights of the bank 
were governed entirely by the provisions of the Federal law and that 
the plaintiff bank could recover the amount of the note less the amount 
of interest unlawfully reserved. 

The following quotation is taken from the opinion: ‘The national 
banks organized under the act are instruments designed to be used to 
aid the goyernment in the administration of an important branch of 
the public service. They are means appropriate tothatend. Of the 
degree of the necessity which existed for continuing them Congress is 
the sole judge. Being such means, brought into existence for this 
purp2se, and intended to be so employed, the states can exercise no 
control over them, nor in any wise affect their operation, except in 
so far as Congress may see proper to permit.’’ 

National Banks as Trustees.—It is true that trust companies are 
essentially different from commercial banks and are not organized 
primarily for banking purposes; yet there is no inherent wrong or in- 
compatibility connected with permitting one and the same institution 
to exercise ordinary banking powers in conjunction with those func- 
tions which are usually referred to as trust company powers; otherwise 
we would not find trust companies, existing under the state laws, at the 
present time exercising both classes of powers. 

It has been determined by the United States Supreme Court that 
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Congress has the power to incorporate a bank, as an appropriate meas- 
ure to exercise the powers conferred upon it by the Constitution, and 
that it was acting within its powers when it legislated for the organi- 
zation of the National Banking System. The same tribunal has held 
that Congress, ““having the power to create a system of national banks, 
is the judge of the extent of the powers which should be ‘conferred 
upon such banks,’’ and that an attempt by a state to control the af- 
fairs of a national bank is absolutely void when “‘it conflicts with the 
laws of the United States,’’ or ‘‘impairs the efficiency of these agen- 
cies of the Federal government to discharge the duties for the per- 
formance of which they were created.’’ The Supreme Court has also 
decided that a state law, granting to savings banks a priority in the 
funds of aninsolvent national bank, or prescribing a punishment for 
the officers of a national bank, who receive deposits when the bank is 
insolvent, or prescribing a penalty for the making of usurious loans, 
impairs the efficiency of ‘‘these agencies of the Federal government”’ 
and is absolutely void when applied to national banks. 

The Federal Reserve Act was enacted for the object of furnishing 
an elastic currency, affording a means of rediscounting commercial 
paper, and establishing a more effective supervision of banking in the 
United States. If the time has arrived, in the development of our na- 
tional banking system, when, in the opinion of Congress, it is neces- 
sary and proper that the national banks, as agencies of the Federal 
government, should be authorized to exercise those powers which have 
heretofore been confined totrust companies, in order that the interests 


of the government, the banks and the public may best be served and 
the success of the Federal Reserve System best assured, upon what 
ground of logic or law can it be contended, in the light of the deci- 
sions above referred to, that Congress is without power to confer on 
national banks the right to exercise the ordinary functions of trust 
companies. 

In the case of Farmers & Mechanics’ Nat. Bank v. Dearing, 97 
U. S. 29, denying the right of a state to create a statutory penalty for 
usury enforceable against national banks, it was said: “‘The power to 
create carries with it the power to preserve.’’ And this applies in the 
present situation. Quoting further from the same decision: ‘‘The 
principle announced in the authorities cited is indispensable to the 
efficiency, the independence, and indeed to the beneficial existence, of 
the General Government; otherwise it would be liable, in the discharge 
of its most important trusts, to be annoyed and thwarted by the will or 
caprice of every State inthe Union. Infinite confusion would follow. 
The government would be reduced to a pitiable condition of weakness. 
The form might remain, but the vital essence would have departed. 

The authorities referred to in this article are cited for the purpose 
of establishing the proposition that Congress has the power to extend 
to national banks the right to exercise trust company functions. 
Whether that power is properly exercised in the Federal Reserve Act, 
that is, whether section 11 (K) of the Act, in the form in which it is 
written, will stand the test of constitutionality presents a different 
question. 





THE NEGOTIABLE INSTRUMENTS LAW 


A SERIES OF PRACTICAL ARTICLES RELATIVE TO THE 
LAW OF NEGOTIABLE INSTRUMENTS, 
CITING RECENT AND IMPORTANT DECISIONS. 
BY JOHN EDSON BRADY, OF THE NEW YORK BAR. 


(These articles were commenced in the July, 1909, issue.) 


XVII. PROMISSORY NOTES AND CHECKS, Cont'd. 


§ 5. Effect of Certification Procured by Holder. - 
Where the holder of a check procures its certification he thereby re- 
leases the drawer and indorsers from liability on the check. 
§ 6. Check As Assignment. 


A check does not operate as an assignment of any part of the funds 
to the credit of the drawer and the drawee bank is not liable to the 
holder unless it accepts or certifies the check. 


§ 5. Effect of Certification Procured by Holder. A distinction is 
drawn between the effect of certification at the instance of the holder 
of a check and certification at the drawer’s instance before delivery. 
If the check is certified prior to its delivery to the payee, the drawer 
remains liable on the check. The result is that-the bank’s liability is 
added to that of the drawer. Born v. First Nat. Bank, 123 Ind. 78, 24 
N.E. Rep. 173. This is true even though the certification is obtained 
by the drawer at the special request of the payee. In Randolph Nat, 
Bank v. Hornblower, 160 Mass. 401, the payee of a check before re- 
ceiving it insisted upon its certification. At the drawer’s request the 
payee’s messenger got the check from the drawer, had it certified and 
then delivered it tothe payee. It was held that under these circum- 
stances the drawer was not released by the certification. 

But when the holder of a check has it certified the drawer and in- 
dorsers are discharged from liability thereon. This provision is con- 
tained in Section 324 of the Negotiable Instruments Law. The holder 
of a check is entitled to: present it for payment only, and the bank upon 
which it is drawn is under an obligation to pay it upon presentment. 
When the check is presented, the bank is presumably ready to pay it, 
provided it is regular and there are sufficient funds on deposit for that 
purpose. If the holder requests certification instead of payment, he 
enters into a new contract with the bank, and one which was not in 
contemplation of the drawer, and the law will not permit the money to 
be thus left in the bank after presentment of the check for the accom- 
modation of the holder, without discharging the drawer and indorsers 
if there be any. The-act of the holder of a check in having it certified 
releases the drawer and prior indorsers, notwithstanding that the check 
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is subsequently presented for payment, payment refused and notice of 
dishonor given within the time within which it would have been given 
had the certification not been procured. First Nat. Bank v. Currie, 
147 Mich. 72. 110 N. W. Rep., 499. 


§ 6. Check as Assignment. Prior to the adoption of the Negoti- 
aple Instruments Law the rights of a holder of a check against the 
bank on which it was drawn were not settled. There was a dispute 
among the authorities as to whether the check constituted an assign- 
ment, giving the holder rights in certain cases which he might en- 
force against the bank, or against third parties claiming the fund 
against which it was drawn, or whether the check was merely a re- 
vocable order in the hands of the holder, which the drawer might re- 
call at will, and which the bank might ignore without rendering itself 
legally liable to the holder. 

By the weight of authority it was held that a check did not in any 
way operate to assign to the holder a portion of the drawer’s deposit, 
equal to the amount of the check, and that the holder had no rights 
against the drawee bank on the check, unless the check was accepted 
or certified by the bank. One of the grounds, upon which it was held 
that the holder of a check had not rights therein enforceable against the 
drawee bank, was that there is no privity of contract between a check 
holder and the drawee bark; and on principle there can be no founda- 
tion for an action by one party against another in contract, unlessthere 
is a privity of contract between the parties. National Bank of the 
Republic v. Millard, 10 Wall. (U. S.), 152. 

' A consideration of the nature of the contract between a bank and 
its customer necessarily leads to the conclusion that the holder ofa 
check has no proprietary interest in the fund on deposit. The relation 
between the two is that of debtor and creditor, not agent and prin- 
cipal, or trustee and cestui que trust. The bank agrees with its custom- 
er to receive his deposits, to acoount to him for them, to repay them 
on demand, and to honor his checks when presented; and for any 
breach of that contract it is liable to him. But the money deposited 
becomes absolutely the property of the bank, impressed with no trust, 
and the bank may dispose of it at its pleasure, subject only to its per- 
sonal obligation to the depositor to pay an equivalent sum upon his 
demand or order. The right of the bank to use the money for its own 
benefit is the very consideration for its promise to the depositor. The 
bank makes no agreement with the holders of the depositor’s checks, 
and it is under no direct obligation tothem. Carr v. National Secur- 
ity Bank, 107 Mass. 45. 

The question:as to the rights of the holder of a check against the: 
drawee bank becomes important in many instances, as where the 
drawer attempts to stop payment, or the deposit has been made the 
subject of garnishment proceedings after a check has been issued and 
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before its presentment to the bank, or where one of the interested 
parties becomes insolvent while a check is outstanding. Under the rule 
that a check does not operate as an assignment it has been held that 
the holder of a check, not presented for payment until after the fail- 
ure of the drawee bank, is not entitled to have the check paid out of 
the dividend assigned to the drawer. State v. Bank of Commerce, 49 
La. Ann. 1060, 22 So. Rep. 207; and where the holder of a check sends 
it to the cashier of the drawee bank with instructions to apply it to the 
payment of a note of the holder, not then in the bank, and the bank 
fails before the check is accepted or applied, the holder is not entitled 
to be paid from the assets of the bank in preference to the general credi- 
tors. Chapman v. White, 6 N. Y. 412; and it has been held that the 
drawing of checks upon a general deposit in a bank, prior to the garn- 
ishment of the drawer’s account, does not exempt an amount equal to 
such checks, where the latter are not presented until after the service 
of the writ in garnishment. Commercial Bank of Tacoma v. Chilberg, 
14 Wash, 247, 44 Pac. Rep. 264; Kaesemeyer v. Smith, Idaho, 123 
Pac. Rep. 943. Even though a check is drawn for the precise amount 
of the drawer’s deposit, it is held that the check does not constitute 
an assignment of the fund. Fulton v. Gesterding, 47 Fla. 150, 36 So. 
Rep. 56; Maginn v. Dollar Savings Bank, 131 Pa. 362; and it is held 
that there is no assignment of the fund on deposit in favor of the hold- 
er of acheck, even where the deposit was made for the express pur- 
pose of paying the check. Kaesemeyer v. Smith, Idaho, 123 Pac.Rep. 
943. But, whilethe mere giving of a check is not sufficient to assign 
any part of the deposit against which it is drawn, the parties may 
create an assignment by a clear agreement to that effect. Fourth 
Street Nat. Bank v. Yardley, 165 U. S. 634. In this case it was said: 


‘Whilst an equitable assignment or lien will not arise against a de- 
posit solely by reason of a check drawn against same, yet the authori- 
ties establish that if, in the transaction connected with the delivery of 
the check, it was the understanding and agreement of the parties that 
an advance about to be made should be a charge on and satisfied out of 
a specified fund, a court of equity will lend its aid to carry such agree- 
ment into effect as against the drawer of the check, mere volunteers, 
and parties charged with notice.’’ 


There were, however, many authorities, under which, prior to the 
adoption of the Negotiable Instruments Law, it was held that the 
delivery of a check operated as an assignment and transferred to the 
holder the funds of the drawer on deposit in the bank to the extent of 
the amount designated in the check. 

Under this doctrine it was held that, where a bank deposit was at- 
tached after the delivery of a check and before its presentment, the 
checkholder was entitled to payment from the bank. National Bank 
of America v. Indiana Banking Co., 114 Ill. 483. 

And it was held that the fact that the drawer of a check made a gen- 
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eral assignment for the benefit of his creditors after the delivery of a 
check, but prior to its presentment, did not give the assignee any right 
to the money represented by the check. Roberts v. Austin Corbin Co., 
26 Ia. 315. The rule that a check operates as an assignment has been 
expressed in the following words: ‘‘A check on a bank in which the 
drawer has funds on deposit subject to check is an assignment of such 
funds of the drawer to the amount of the check, which assignment is 
complete as between the drawer and payee when the check is given, 
and complete as between the payee or holder and the bank when the 
check is presented for payment. Upon such presentatiou the bank, 
unless its right to pay has been taken away by some occurrence before 
presentation, is legally bound to pay the check.’’ Wasgatt v. First Nat. 
Bank, 117 Minn. 9, 134 N. W. Rep. 224. 

The rule that a check operates as an assignment was at one time in 
force in Illinois, Iowa, Kentucky, Minnesota, Nebraska, Oklahoma, 
South Carolina, South Dakota and Wisconsin. In all of these states, 
however, the rule has been changed by the adoption of the Negotiable 
Instruments Law which provides that ‘‘a check of itself does not oper- 
ate as an assignment of any part of the funds to the credit of the drawer, 
with the bank, and the bank is not liable tothe holder, unless and until 
it accepts or certifies the check.’’ Sec. 325 of the New York Act. 

So far as we are informed the Negotiable Instruments Law has been 
adopted in all of the states except five, namely, California, Georgia, 
Maine, Mississippi and Texas. In three of these states, California, 
Georgia and Texas, it has been judicially decided that a check is not an 
assignment. Pullen v. Placer County Bank, 138 Cal. 169, 71 Pac. Rep. 
83; Georgia Seed Co. v. Talmadge & Co., 96 Ga. 254, 22 S. E. Rep. 
1001; House v. Kountze, Texas, 43 S. W. Rep. 561. The law with 
regard to a check operating as an assignment may be stated briefly as 
follows: In every state, except Maine and Mississippi a check does not 
operate as an assignment and it gives the holder no rights against the 
drawee bank unless the bank accepts or certifies the check. In the 
two states mentioned the question has not been settled by statute or 
judicial decision. ; 

This article concludes the series on the Negotiable Instruments 
Law, which commenced in the July, 1909, issue of the JOURNAL. 





















This Department embraces all the newly-decided cases of importance to 
bankers, bank counsel and bank directors. The experiences they disclose 
are likewise worthy the careful attention and study of the merchant, 
the depositor and the bank student seeking advancement. Further infor- 
mation regarding any case published will be furnished on application. 








LOST CERTIFICATE OF DEPOSIT. 


German National Bank v. Moore, Supreme Court of Arkansas, February 1, 1915. 173 S. W. Rep. 401. 


Where a certificate of deposit, payable to order and unindorsed, is lost by the 
owner, the question whether the owner is entitled to recover from the bank with- 
out furnishing indemnity is one which is addressed to the sound discretion of the 
trial court. In this case it was held that the owner could recover from the bank 
without giving indemnity. 


Appeal from Pulaski Chancery Court; J. E. Martineau, Chancellor. 

Suit by R. H. Moore against the German National Bank. From de- 
cree for plaintiff, defendant appeals. Affirmed. 

R.H. Moore instituted this action in the chancery court against the 
German Nationai Bank to recover from it the amount of a certificate of 
deposit, a true copy of which is as follows: 


GERMAN NATIONAL BANK. 
No. 538. Capital $750,000. $4,000. 


Little Rock, Ark., January 14, 1913. : 

R. H. Moore has deposited with us four : 

: thousand ($4,000)dollars, payabletotheorder : 

: of self twelve months after date with interest, : 

to maturity only at the rate of 4 per cent. : 

per annum upon the return of this certificate : 

properly indorsed. : 
Not subject to check. 


The facts are practically undisputed. The plaintiff Moore was en- 
gaged in the cotton business in the city of Little Rock, and was a cus- 
tomer of the German National Bank. About the end of the cotton 


~ NOTE.—For other similar decisions see Banking Law Journal Digest and | Supple- 
ment, § 89. 
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season he deposited in the bank $4,000 and received a certificate of de- 
posit, a copy of which is above set out. That certificate was then placed 
in the vaults of the bank for safe-keeping. 

In November, i913, the plaintiff was advised to go South for his 
health, and he took the certificate of deposit from the vaults of the bank 
and put it in his pocket, with other papers, which he carried with him 
on his journey. He left Little Rock with his nephew and traveled with 
him to the city of Texarkana. There he separated from his nephew 
and bought aticket to Alexandria, La., via. Shreveport. When he ar- 
rived at Shreveport he was told that it would be better to go to San 
Antonio, Tex., than to Alexandria, because of the higher altitude at 
the former place. He went to the ticket office of the railroad company 
and asked for a rebate on histicket. He was told that it could not be 
procured there, and then bought a ticket to San Antonio, Tex. The 
ticket upon which he desired a rebate was in an envelope with the cer- 
tificate of deposit. During the course of his conversation with the 
ticket agent he took out the envelope and exhibited the ticket to the 
agent and then left, leaving the envelope on the desk or ledge of the 
ticket office. Hedid not discover the loss until he had boarded the 
train, and was on the way to San Antonio, Tex. En route he wired 
the German National Bank the circumstances of his loss, and when he 
arrived at San Antonio wrote them fully the particulars of it. He then 
procured money with which to return to Shreveport and went back 
there and made a diligent seach for the certificate of deposit, but was 
unable to locate it. After the certificate of deposit became due, he 
went to the bank and demanded payment. The bank refused to pay 
him, unless he would furnish an indemnity in double the amount of the 
deposit. Moore endeavored to furnish the indemnity to the bank, but 
was unable todoso. The bank still declined to pay him the amount 
of the deposit, and he instituted this action on the 14th day of Octo- 
ber, 1914. 

Other facts will be referred to in the opinion. The chancellor 
found the issues in favor of the plaintiff and entered a decree to that 
effect on the 21st dav of October, 1914. The defendant has appealed. 

Hart, J. (after stating the facts as above). Equity was the proper 
forum in which to institute this action. The loss or destruction of a 
written instrument in no way affects the liabilities of the parties to it 
or changes the nature of the demand. 25 Cyc. 1608. 

In an extensive casenote to 48 L. R. A. (N. S.) 648, the jariedile- 
tion of courts of law and equity in actions on lost instruments is dis- 
cussed. In some of the states courts of law have enlarged their juris- 
diction by their own acts, and in other states such jurisdiction has been 
conferred by statute. 

Article 7, § 15, of the Constitution of 1874, provides that, until, the 
General Assembly shall deem it expedient to establish courts of chan- 
cery, the circuit courts shall have jurisdiction in matters ofequity. By 
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this is meant such jurisdiction as a court of chancery properly exer- 
cised at the time of the adoption of the Constitution. The jurisdiction 
of courts of equity under our Constitution is fixed and permanent, and 
its jurisdiction cannot be enlarged or diminished. Gladish v. Love- 
well, 95 Ark. 618, 130 S. W. 579; Hester v. Bourland, 80 Ark. 145, 
95 S. W. 992; Walls v. Brundidge, 109 Ark, 250, 160 S. W. 230. 

It has long been settled that courts of equity have jurisdiction of 
suits brought to recover the amount due on lost instruments. Pomeroy’s 
Equity Jurisdiction (3d Ed.) vol. 25, §§ 831, 832. Inasmuch as courts 
of equity originally had jurisdiction in actions on lost instruments, 
even if courts of law were given jurisdiction in such cases by statute 
or otherwise, such action would not deprive courts of equity of the 
jurisdiction which they originally had. 

Our court and the courts of many other states have held that a ne- 
gotiable instrument, payable to the order of a particular person, but not 
indorsed, cannot be made the basis of an action against the maker, ex- 
cept in the right of the payee. Casenote to 48 L. R. A. (N. S.) at 
page 655. And in Lewis Mercantile Co. v. Harris, 101 Ark. 4, 140 
S. W. 981, 37 L. R. A. (N. S.) 544, this court held that the drawee of 
a Graft payable to order, who pays upon a forged or unauthorized in- 
dorsement, does so at his peril. 

It is therefore insisted by counsel for plaintiff that, the instrument 
sued on being payable to the order of the plaintiff and not having been 
indorsed by him at the time it was lost, only the plaintiff could sue on 
it, and such being the case, noindemnity is needed. Hence they con- 
tend that in all cases where the lost instrument, though negotiable, is 
payable to the order of the payee and unindorsed, it does not come 
within the rule requiring indemnity to be furnished. On the other 
hand, it is contended by counsel for the defendant that the maker, upon 
payment of the instrument has a right to its possession as a voucher 
of its payment, and that this right should not be taken from him with- 
out an equivalent. Again they contend that it may be subsequently 
ascertained that the instrument had been indorsed by the plaintiff, and 
that it had passed into the hands of an innocent purchaser before ma- 
turity, and that it would thus be forced to pay the instrument again 
because the holder thereof, not being a party to the action, would not 
be concluded by the judgment. 

The decisions bearing upon both sides of the question have been 
ably discussed by counsel in their respective briefs, and many of them 
are reviewd in the casenote above referred to. Nouseful purpose could 
be served by again citing them in this opinion. The case is one of first 
impression in this state, and after a careful consideration of the ques- 
tion, we have concluded not to adopt either rule in its severity. We are 
of the opinion that the rule which will be most conducive to justice in 
all cases, and which will be in accord with the principles of equity, is 
that, in cases of this kind, the question of whether the plaintiff should 
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have judgment without furnishing the defendant a reasonable indem- 
nity is addressed to the sound discretion of the court to be determined 
by the facts of each particular case. 

This brings us to the question of whether the chancellor abused his 
discretion by rendering judgment for the plaintiff on the lost instru- 
ment without requiring him to furnish bond of indemnity. In the 
case before us the plaintiff had been a customer of the bank for the 
cotton season before he deposited the $4,000 with the bank. The 
deposit was made on the 14th day of January, 1913, and was payable 
to the plaintiff’s order 12 months after date, with interest to maturity 
at the rate of 4 percent. perannum. The plaintiff put his deposit cer- 
tificate in the safety vaults of the defendant and took it out and placed 
it in an envelope with other valuable papers at the time he started South 
for his health. 

According to the statement of facts, which need not be repeat- 
ed here, he lost it in a perfectly natural manner, and there is no testi- 
mony whatever tending to show that he intended to practice any 
fraud upon the defendant. He immediately notified the defendant 
of his loss and of the way in which it occurred. He went back to 
the place where he lost it and made a diligent effort to locate it. After 
the instrument became due, he went to the defendant and made de- 
mand for the payment of it inthe usual course of business. The de- 
fendant refused to pay him until it had been furnishedindemnity. The 
plaintiff endeavored to comply with this demand, but was unable to do 
so. He then did not institute this action until the 14th day of October, 
1914, which was 10 months after the amount represented by the certi- 
ficate of deposit became due. These facts are undisputed. There is 
not a particle of testimony in the record tending to show that the 
plaintiff endeavored to practice any fraud upon the defendant, and 
there is nothing tending to impeach his integrity and good faith in the 
whole transaction. He was not a stranger tothe bank at the time he 
made the deposit with it, but had been acustomer of the bank. Sofar 
as the record discloses, his character was above reproach; and, under 
these circumstances, we do not think the chancellor abused his discre- 
tion in rendering judgment for the plaintiff without requiring him to 
furnish indemnity to the defendant. 

It follows that the decree will be affirmed. 


NOTICE OF DISHONOR. 


Century Bank of the City of New York v. Breitbart, City Court of the City of New York, February 
‘ 4, 1915. 151 N. Y. Supp. 588. 


Where an indorser adds an address to his signature, notice of dishonor must be 
sent to that address. If the notice is sent to any address other than the one given, 
the indorser is discharged from liability, unless the notice is actually received. 
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Where an indorser by the name of Berta Breitbart added to her indorsement the 
address 169 Rivington Street, and the notary addressed the notice ‘‘ Bretbard,’’ in- 
stead of ‘‘ Breitbart,’’ 162 Rivington Street, and the indorser testified that she 
never received the notice, it was held tbat the notice was insufficient, and that she 
was discharged from liability. 


Action by the Century Bank of the City of New York against May- 
lich Breitbart and Berta Breitbart on a note. Judgment entered 
against Maylich Breitbart by default, and directed in favor of the de- 
fendant Berta Breitbart. 

RAnsom, J. The question submitted for my determination, without 
a jury, was, in substance, whether the plaintiff bank has sufficiently 
shown that notice of protest was given to the defendant Berta Breit- 
bart, indorser on a promissory note made and delivered by her hus- 
band, or whether she was discharged from liability as such indorser by 
reason of the bank’s failure to give her such notice. Neg. Instr. L. 
§ 160. In addition to an answer which put the allegation of notice in 
issue, the defendant Berta Breitbart served and filed an affidavit (Code 
Civ. Proc. § 923) denying that she had ever received any notice of the 
dishonoring of the note and she reiterated this denial upon the wit- 
ness stand (Union Bank of Brooklyn v. Desnel, 123 N. Y. Supp. 585). 
The plaintiff bank claims that it seasonably mailed such notice to the 
indorser as well as to the maker, and used all diligence in notifying 
both. Under such circumstances, it contends that the indorser’s actual 
nonreceipt of the notice, if found to be the fact, would be immaterial, 
in view of the provisions of section 176 of the Negotiable Instruments 
Law. State Bank v. Soloman, 84 N. Y. Supp. 976; Feigenspan v.Mc- 
Donnel, 21 Mass. 341, 87 N. E. 624. 

Reference to the provisions of that section discloses, however, that 
its salutary declaration that “‘the sender is deemed to have given due 
notice, notwithstanding any miscarriage in the mails,’’ is explicity lim- 
ited in application to those cases “where notice of dishonor is duly ad- 
dressed and deposited in the post office.’’ Has the bank proved the 
mailing of a notice ‘‘duly addressed’’ to Berta Breitbart? The no- 
tary’s certificate avers such a mailing, but the affidavit of nonreceipt 
(Code Civ. Proc. § 923) destroys even the prima facie force of that 
certificate and puts the plaintiff to its common-law proof (Dupont de 
Nemour v. Rooney, 63 Misc. Rep. 344, 117 N. Y. Supp. 220) of the 
seasonable mailing of a notice ‘‘duly addressed.’’ 

The defendant indorser, in placing her signature upon the note in 
suit, ‘‘added an address,’’ No. 169 Rivington street, and section 179 of 
the Negotiable Instruments Law requires that, where an address is 
stated on the instrument itself, ‘‘notice of dishonor must be sent to 
that address.’’ Certainly a notice of dishonor otherwise addressed and 
not actually received cannot be said to have beeh ‘“‘duly addressed,’’ so 





NOTE.—For other similar decisions, see Banking Law Journal Digest and Supple- 
ment § 325. 
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as to secure for the bank the benefit of the conclusive presumptions cre- 
ated by section 176. ; 

In the case at bar, the notary testified, and his sworn certificate of 
protest averred, that he had made out and mailed notices of protest 
to both Maylich and Berta ‘‘Breitbart’’ addressed to each of them at 
No. 169 Rivington street. It developed, however, from the production 
of the same upon the trial, that the purported notice to the maker, as 
to which the notary made oath so confidently, was in fact addressed to 
‘“‘Bretbard’”’ rather than ‘‘Breitbart,’’ was plainly addressed to ‘‘162 
Rivington street’’ rather than the address given on the note, and was 
not delivered to the addressee in the regular course of the mails at all, 
but was later handed to him in an opened condition by an unidentified 
boy of the neighborhood. Berta Breitbart testified that she never re- 
ceived any notice of protest, and had no knowledge of the receipt of any 
by her husband. In view of the notary’s indubitable mistake in both 
his certificate and his testimony, as well asin both the address and the 
name on the notice to Maylich Breitbart, it seems not at all improbable 
that the same or some other or greater mistake was made as to Berta 
Breitbart. No. 169 Rivington street was the residence of the latter 
and her husband, and was the husband’s place of business. Without 
setting forth here the facts at greater length, I am obliged to conclude 
that the bank has not established that its attempted notice to Mrs. 
Breitbart was ‘‘duly addressed,'’ in compliance with the law. It cer- 
tainly has not convinced me that Mrs. Breitbart’s denial is perjured or 
her nonreceipt of the notice improbable. Inability to show that the 
notice was sent to the indorser at the correct address relieves her from 
liability. Cuming v. Roderick, 28 App. Div. 253, 20 N.Y. Supp.1053; 
Dupont de Nemour v. Rooney, 63 Misc. Rep. 344, 117 N. Y. Supp. 
220; Montgomery Co. Bank v. March, 7 N. Y. 481; Ebling Brewing 
Co. v. Reinheimer, 32 Misc. Rep. 594, 66 N. Y. Supp. 458; Siegel v. 
Dubinsky, 56 Misc. Rep. 681, 107 N. Y. Supp. 678; Bartlett v. Rob- 
inson, 39 N. Y. 187; Howard v. Van Gieson, 61 N. Y. Supp. 349, 46 
App. Div. 77; University Press v. Williams, 48 App. Div. 189, 62 N. 
Y. Supp. 986. 

In determining this question, I have endeavored to make a careful 
examination of reported decisions in many of the 48 states and terri- 
tories which have adopted the Negotiable Instruments Law, but I find 
no indication in other commonwealths of views at variance with those 
deducible from decided cases in this state. I have made this scrutiny 
of decisions under the parallel sections of the Negotiable Instruments 
Law in other states, because of the great public importance that this 
statute ‘‘shall be so interpreted and construed as to effectuate its gen- 
eral purpose to make uniform the laws of those states which enact 
it.’’ Not only is this rule of interpretation of the so-called ‘‘uniform 
statutes’’ one which should be followed is all good faith by the courts 
whenever questions of the interpretation of such a statute are present- 
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ed, but counsel in such cases shou!d feel it as important and necessary 
to bring to judicial attention the corresponding decisions of sister states 
asthose of the courts of this jurisdiction. Except where courts of this 
state have passed upon the same question, decisions of the courts of 
other states, interpreting identical provisions of ‘‘uniform statutes,’’ 
should be accepted by our trial courts with the same authority as 
though rendered by our own tribunals. Unless both courts and counsel 
act with this mutual appreciation of this peculiar status of these ‘‘uni- 
form statutes’’ and the salutary purposes sought in their enactment, it 
will hardly be possible to avoid that peril of conflicting adjudications by 
the courts of different states, based upon identical provisions of these 
uniform laws—a peril ‘‘that has the potency to reduce to wreckage the 
efforts of both (uniform law) commissioners and state Legislatures 
towards uniformity.’’ 

Judgment may be entered for the defendant Berta Breitbart. Sub- 
mit findings on one day’s notice. 


PURCHASE OF NOTE AFTER MATURITY. 


Douglass v. Burton, Supreme Court of Nebraska, January 2, 1915. 150 N. W. Rep. 653. 


When a negotiable note is purchased after maturity from a holder in due course 
—that is, one who took it before maturity for value and without notice of defect— 
the purchaser takes it free from all equities and defenses that existed between the 
original parties. 


Appeal from District Court, Hitchcock County; Dungan, Judge. 

Action by Isaac F. Douglass against Charles Burton and others. 
From judgment for defendants, plaintiff appeals. Reversed and re- 
manded. 

BARNES, J. This was an action in district court of Hitchcock county 
on a negotiable promissory note, executed and delivered to Robert 
Burgess & Son by the defendants, on February 7, 1905, due 18 months 
after date, for $875, bearing interest atthe rate of 8 per cent. per an- 
num. The amended petition was in the usual form, and alleged, 
among other things: That before the maturity of the note Robert Bur- 
gess & Son sold it to Frank N. Ireland & Son (bankers), in due course 
of business, for the amount due thereon with interest, at adiscount of 
2 per cent., and that payees indorsed the note as follows: ‘‘For value 
received, I hereby guarantee payment of the within note and waive de- 
mand and notice of protest on same when due. Robert Burgess & 
Son.’’ That afterwards, on April 20, 1911, at Washburn, Woodford 
county, Ill., for and in consideration of $700 paid by plaintiff to said 
Ireland & Son, said Ireland & Son, sold and assigned the note to the 


NOTE.—For other similar decisions see Banking Law Journal Digest and Supple- 
ment, § 220. 
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plaintiff and indorsed it as follows: ‘‘Pay to I. F. Douglass or order. 
Frank N. Ireland & Son.’’ That plaintiff is the owner and holder of 
the note, that the same is long past due and wholly unpaid, and there 
is now due from defendants jointly and severally to plaintiff the sum of 
$875, withinterest at the rate of 8 per cent. per annum, for which the 
plaintiff prayed judgment. The defendants, by their answer, admitt- 
ed that they signed the note as set forth in plaintiff's petition, denied all 
of the allegations of the petition not specifically admitted, and alleged 
a complete defense as against the original payee. Plaintiff by his re- 
ply, denied the matters of affirmative defense set forth in the answer, 
and alleged that Frank N. Ireland & Son purchased said note of Rob- 
ert Burgess & Son a long time before maturity, for full face value less 
2 per cent., and that, at the time of the purchase and sale of said note 
and delivery of the same and the payment therefor, said Frank N. 
Ireland & Son had no notice or knowledge of and defense thereto, 
and that Ireland & Son afterward sold, assigned, and delivered the 
note to the plaintiff. The cause was tried to a jury, and a verdict was 
returned for the defendants. Judgment was rendered on the verdict, 
and the plaintiff has appealed. 

Appellants contend the verdict is not supported by and is contrary 
to the evidence. The note was introduced in evidence and bore the 
alleged indorsements. Plaintiff introduced the deposition of Frank N. 
Ireland, who testified, in substance, that on March 7,1906, at his office 
in Washburn, IIl., he bought the note in suit for its face value, and 
interest, less 2 per cent.; that the money was paid to Robert Burgess 
& Son, the business being transacted with Charles Burgess; that he 
paid the consideration for the note by a check on the Washburn bank 
on March 31, 1906, and the note was then delivered to him, that the 
check was afterwards paid by the bank to Robert Burgess & Son; that 
the indorsement was placed on the back of the note and signed by the 
bookkeeper of Robert Burgess & Son, in his presence. Ireland further 
testified that he kept the note until April 20, 1911, when he sold it to 
the plaintiff, who paid him at that time the principal and interest to 
that date, and the indorsement, ‘Pay to I. F. Douglass or order. 
Frank N. Ireland & Son,’’ was put on the back of the note by him at 
the time of the sale to Mr. Douglass: that the note was delivered to 
plaintiff at that time, since which time the witness Ireland had not had 
possession of it or any control over it; and that he claimed no interest 
in it whatsoever. He further testified that when he bought the note 
from Robert Burgess & Son he had no knowledge of any defense, or 
that it was claimed that there wasa failure of consideration, and that 
he did not know whatthe note had been givenfor. His testimony was 
corroborated by the evidence of Charles H. Burgess, a member of the 
firm of Robert Burgess & Son, who also testified that Mr. Ireland 
was not told what the note was given for, and that Robert Burgess 
& Son, since the transaction of March 31, 1906, had no interest in said 
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note. The plaintiff testified that he purchased the note in suit of Frank 
N. Ireland & Son on April 20, 1911, paying therefor the principal and 
interest due tothat time; that the indorsement of Frank N. Ireland & 
Son was placed thereon at that time in his presence. On cross examina- 
tion plaintiff testified, in substance, as follows: The reason I bought 
the note I was dickering with Mr. Ireland for several other papers at 
the same time, and I wanted this piece; and he told me if I bought it 
at his price he would sell me some other paper at the same time at my 
price. I had been in Nebraska previous to that time to look at some 
real estate, and had ascertained the financial responsibility of the par- 
ties who signed the note. In the fall of 1910 I investigated the value 
of some land on which Mr. Ireland was offering to sell me some mort- 
gages, and Mr. Ireland told me to make inquiry as to the ability of the 
maker of the note to pay it. I inquired generally about McCook, Cul- 
bertson, and Imperial; that the information I obtained at each place 
was substantially the same; that the makers of the note were good for 
their contract, and well able to pay the amount due thereon; and that 
their father had considerable property independent of what they had. 
I had never heard of any defense to the note until after I brought 
this action. None of this testimony was disputed, and there was no 
evidence introduced impeaching or tending to impeach the testimony 
of plaintiff or any of his witnesses. 


The testimony given by Charles Burton was permitted to go to the 
jury over plaintiff’s objections, and tended to show a defense in the 
hands of the original payee, and that in June, 1907, Mr. Ireland 
came out to see the defendant about the note, and the witness told him: 


‘“‘T would not pay the note, and he wanted to know why, and I said 
I did not have value received, and he wanted to know why it was, and 


I said the horse had never got a colt, and I showed him * * my books, 


and he said “‘if that is the case and I had known it, I never would 
have come here to collect this note or tried to collect it.’ * * He said, 
* * ‘T will take this note back and turn it back to Burgess & Son.’ ”’ 


The witness further testified that he got notice from Mr. Ireland 
about the time the note was due which he did not answer; that Mr. Ire- 
land came to see him after the note was due. 

At the conclusion of the evidence, the plaintiff moved to strike out 
defendant’s testimony as incompetent, immaterial, and irrelevant, and 
because the testimony did not tend to prove or disprove any of the is- 
sues in the case. Plaintiff also moved the court to direct a verdict in 
his favor. The motions were overruled, to which the plaintiff ex- 
cepted. 

It clearly appears from the evidence that, when the note in suit 
was sold by Robert Burgess & Son to Ireland & Son, they purchased it 
for full consideration before maturity in good faith, and in the usual 
course of business, without notice of any defense thereto and with- 
out any information as to the original consideration for which it was 
given; that it was sold to the plaintiff after its maturity for its face 
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value. The plaintiff therefore took the note free from all equities and 
defenses existing between the original parties to the paper. Koehler v. 
Dodge, 31 Neb. 328, 47 N. W: 913, 28 Am. St. Rep. 518; Barker v. 
Lichtenberger, 41 Neb. 751, 60 N. W. 79; Jones v. Wiesen, 50 Neb. 
543, 69 N. W. 762; Knight v. Finney, 59 Neb. 274, 80 N. W. 912; 
Commissioners of Marion County v. Clark, 94 U. S. 278, 24 L. Ed. 59. 

We find nothing in the Negotiable Instruments Law which in any 
manner conflicts with the rule stated in the cases above cited. Defend- 
ants contended, however, that, while the testimony of plaintiff’s wit- 
nesses was undisputed and unimpeached, the jury was justified in re- 
turning a verdict on inferences to be derived frcm the evidence; that 
the jury was not required to accept the evidence introduced by plain- 
tiff as true, though it was not directly contradicted. In support of this 
contention, defendants seem to rely upon Ostenberg v. Kavka, 95 Neb. 
314, 145 N. W. 713. In that case that plaintiff did not allege that he 
purchased the note sued on in good faith, and the facts brought out by 
the testimony are different from those shown in the case at bar. In 
Piper v. Neylon, 93 Neb. 51, 139 N. W. 836, it was said: 

“‘In a suit on an unpaid, past-due negotiable promissory note, it is 
the duty of the trial court to direct a verdict in favor of the plaintiff 
where the uncontradicted evidence of witnesses whose credibility is not 
questioned shows that the plaintiff is a bona fide holder of the note; 
that he purchased it for value before maturity, without knowledge of 
any infirmity therein, or of any-facts indicating bad faith in taking it.’’ 

The facts of that case were very like those in the case at bar. We 
are therefore of opinion that the evidence does not support the verdict. 

The judgment of the district court is reversed and the cause is re- 
manded for further proceedings. 

Reversed and remanded. 

Fawcett, Rose and Letrfon, JJ., not sitting. 


RIGHTS OF PAYEE OF ALTERED NOTE. 


Peevey v. Buchanan, Supreme Court of Tennessee, January 16, 1915. 173 S. W. Rep. 447. 


The material alteration of a note, so as to require the payment of interest, renders 
it void in the hands of the original payee. 


Certiorari to Court of Civil Appeals. 

Action by Hinds Peevey against R. G. Buchanan and wife. Judg- 
ment for complainant against both defendants was affirmed by the 
court of civil appeals except as to the defendant Mrs. Buchanan, and 
defendant Buchanan, brings certiorari. Reversed, and bill dismissed. 


NOTE.—For other similar decisions see Banking Law Journal Digest and Supple- 
ment, § 32. 
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NEIL, C. J. The suit was brought upon a note of $318.60, signed 

by defendants, of which the following is a literal copy. 
“Birmingham, Ala., 10/22/1908. $318.60. 

‘“ On the 1st day of September, 1909, without grace, for value receiv- 
ed, we promise to pay to the order of Hinds Peevey .... three hundred 
eighteen and 60/100 .... dollars with interest8% in United States gold 
coin of present standard weight and fineness, at the People’s Savings 
Bank and Trust Co., Birmingham, Ala., [And I Sallle G. Buchanan, 
wife of R. G. Buchanan, do hereby expressly bind my separate estate 
for the payment of this note] and interest 8%. 

‘“The makers and indorsers of this note hereby expressly waive all 
right to claim exemption allowed by the Constitution and laws of this 
or any other state and agree to pay cost of collecting this note, includ- 
ing reasonable attorney’s fees, for all services rendered in any way, in 
any suit against any maker or indorser, or in collecting or attempting 
to collect, or in securing or attempting to secure, this debt, if this note 
is not paid at maturity. Notice and protest on the nonpayment of this 
note is hereby expressly waived by each maker and indorser.”’ 

R.G. Buchanan. 
Sallie G. Buchanan.”’ 

The note consisted of a printed form filled in. The words and figures 
which we have italicized were interlined with ink in the original note. 
Those through which a lineis run were a part of the original printed 
note, and were so erased before signing. Those within brackets were 
written in a blank space left for filling in. Those after the brackets, 
‘‘and interest 8%,” are words and figures which defendants claim were 
added after signing along with the words and figures interlined, ‘‘with 
interest 8 %.’’ The brackets are not in the original note. 

The defendants filed a special plea of non est factum, averring that 
the words and figures, ‘‘with interest 8% ,’’ also the words and figures, 
“‘and interest 8%,’’ were interlined afterthe delivery of the note, and 
without their knowledge or consent. The depositions of defendants 
were read fully sustaining the plea. The complainant filed his deposi- 
tion in which he denied the alteration, and stated that the note as it 
now appears was delivered to him bythe defendants. The defendants 
stated one fact which is not denied by complainant. That is to say, 
that when they executed the note in question they owed to complain-~ 
ant $295, as a balance on a prior note; that complainant offered by let- 
ter to carry this balance for another year if defendants would agree to 
include interest at 8 per cent. in the face ofthe note, and make it a part 
of the principal; that this was agreed to, and the note was accordingly 
drawn for $318.60, which included $23.60, the interest at 8 per cent. 
for one year. The testimony of both parties is to the purport that the 
erasure and all interlineations were in the note at its execution, except 
the words and figures ‘‘with interest 8% ,’’ and the words and figures, 
“and interest 8%.’’ With the matter just quoted, the note is made to 
bear 8 per cent. from date, in addition to the interest at 8 per cent. 
counted up and already included in the principal sum, thus apparently 
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causing the defendants to contract to pay 16 per cent. per annum on 
the loan. When complainant forwarded this note from Birmingham, 
Ala., to Nashville, Tenn., for collection, he sent with it a draft for 
$343.08, covering the face.,of the note $318.60, and interest at 8 per 
cent. for the year. As soon as the note and draft were presented to 
defendants, they declined to pay, declaring that an alteration had been 
made after signing by the addition of the interest clauses above 
mentioned. 

The chancellor decreed in favor of complainant, and on appeal to 
the court of civil appeals that court affirmed his decree except as to 
the defendant Mrs. Buchanan, dismissing as to her on the ground of 
coverture, but without prejudice to complainant’s right to institute a 
new proceeding addressed alone to subjecting her separate estate. 

The petition for the writ of certiorari to bring the case to this court 
was filed only by defendant R. G. Buchanan. So the case is not be- 
fore us as to Mrs. Buchanan. 

There was a concurrence between the chancellor and the court of 
civil appeals on the question of fact as to the alleged alteration, and 
the rule is that a concurrence on a question of fact binds this court. 
State ex rel. v. Lee, 124 Tenn. 385; 126 S. W. 997. But this rule 
does not apply where the opinion of the court of civil appeals discloses 
that that court in its consideration of the facts took an erroneous view 
of the burden of proof. . 

Such is the present case, the court of civil appeals having held that 
the burden of proof was on the defendants to show that the alteration 
was not made before the execution of the note. Such, indeed, is the 
rule where the plea of non est factum is special (Carter v. Turner, 5 
Sneed [37 Tenn.] 179, Harding v. Heirs and Creditors of Waters, 6 
Lea [74 Tenn.] 324), and the alteration does not show as such on the 
face of the paper. The plea in the case before us is special, it is true, 
and the rule just stated would apply but for the fact that the paper pre- 
sents a suspicious appearance on its face, in the following particulars: 
A printed clause providing for interest from date at 8 per cent. was 
erased, while the same thing in different words was written in the face 
of the note at two other places one the interlineation ‘‘with interest 
8%,’’ and the words and figures, ‘‘and interest 8%,’’ at the end of the 
provision binding the separate estate of the wife. When a note sued 
on presents a suspicious appearance, the rule is that the burden rests 
on the party offering the paper to account for its condition in a man- 
ner consonant with good faith on his part. Farnsworth v. Sharp, 4 
Sneed (36 Tenn.) 55; Holland v. Locke, 2 Shan. Tenn. Cas. 28; 
Organ v. Allison, 9 Baxt. (68 Tenn.) 459, 465; Dan. Neg. Inst. (7th 
Ed.) § 1417. In Joyce on Defenses to Commercial Paper, the rule is 
thus correctly stated: ' 

‘‘Where it is apparent on the face of an instrument that it has been 
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altered, a prima facie presumption arises that the alteration was made 
after the instrument was executed, and the burden is held to be on the 
holder to show the contrary. If, however, the alteration is not ap- 
parent upon the face of the instrument, the burden then rests on the 
one who sets up such alteration as a defense.’’ Id. § 136. 

The learned court of civil appeals was of the opinion that this rule 
was changed by our Negotiable Instruments Law (Laws 1899, chap- 
ter 94). 

We cannot concur in this view. There is nothing in that law on 
the subject except what appears in sections 124 and 125. The latter 
specified what are material alterations, and among them a change in 
the interest rate. The former reads: 

‘“Where a negotiable instrument is materially altered without the 
assent of all parties liable thereon, it is avoided, except as against a 
party who has himself made, authorized or assented to the alteration, 
and subsequent indorsers. 

“But where an instrument has been materially altered and is in 
the hands of a holder in due course, not a party to the alteration, he 
may enforce payment thereof, according to its original terms.’’ 

It was formerly held that material alterations without the consent 
of the parties to be bound thereby made the instrument void as tothem, 
even in the hands of an innocent holder. Stephens v. Davis 85 Tenn. 
271, 2S. W. 382; 2 Dan. Neg. Inst. (7th Ed.) § 1413; Joyce, Defenses 
to Commercial Paper, § 135. But it is seen that under the Negotiable 
Inst. Law, supra, the rule has been so changed as to permit innocent 
holders to enforce payment of the note according to its original tenor. 
It is needless to add that as to all other persons the rule still is that the 
instrument, as the result of the fraudulent alteration, is simply void, and 
of course cannot support an action. Moss v. Maddux, 108 Tenn. 405, 
67S. W. 855; McDaniel v. Whitsets, 96 Tenn. 10, 33 S. W. 567; Mc- 
Vey v. Ely, 5 Lea (73 Tenn.) 438; Taylor v. Taylor and Bloodworth, 
12 Lea (80 Tenn.) 714; Deering Harvester Co. v. White, 110 Tenn. 
132, 72 S. W. 962. Inthe case we have in hand it appears that the 
complainant is one of the original parties to the paper, the payee, and 
it must necessarily be held that the instrument is void in his hands, if 
there was an alteration in the legal sense; that is, a fraudulent mater- 
ial change in the terms of the note. We are of the opinion that the 
complainant has failed to sustain the burden of proof imposed upon him 
by law, and has not therefore removed the presumption against the 
note. We must therefore hold that there was fraudulent alteration of 
the note, and that it was thereby rendered void. 

It results that the judgment of the court of civil appeals as to 
petitioner R. G. Buchanan must be reversed, and the bill dismissed, 
with all of the costs of the cause. 
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NEGOTIABILITY OF WAREHOUSE RECEIPT. 


Manufacturers’ Mercantile Co. v. Monarch Refrigerating Co., Supreme Court of Illinois, February 17, 
1915. 107 N. E. Rep. 885. 


Under the Uniform Warehouse Receipts Act, the warehouse receipt is not rend- 
ered nonnegotiable by the fact that it fails to state the rate of storage charges. 
Where a warehouseman issues a negotiable warehouse receipt and the goods are 
thereafter garnished in an action against the depositor and surrendered to the 
officer having execution without taking up the receipt, the warehouseman is res- 
ponsible to an indorsee of the receipt. 


Appeal from Appellate Court, First District, on Appeal from Munici- 
pal Court of Chicago; Edward A. Dicker, Judge. 

Action by the Manufacturers’ Mercantile Company against the Mon- 
arch Refrigerating Company. Judgment for defendant was affirmed by 
the Appellate Court (187 Ill. App. 173), and appellant appeals on a cer- 
tificate of importance. Reversed and remanded. 

Dunn, J. The appellant recovered a judgment in trover against the 
appellee for $1,636.12, which the Appellate Court reversed. 169 IIl. 
App. 562. The cause was remanded, and upon a second trial the jury, 
under the instruction of the court, returned a verdict finding the appel- 
lee not guilty. The judgment entered on the verdict was affirmed by 
the Appellate Court, which granted a certificate of importance and an 
appeal to this court. 

In 1907 the appellee, the Monarch Refrigerating Company, was con- 
ducting a public warehouse in the city of Chicago, and between August 
19th and October 2d the Lamont Desiccated Egg Company placed in this 
warehouse 46 packages or drums of desiccated eggs, weighing 4,867 
pounds, for which 10 warehouse receipts were issued by the appellee, 
which were subsequently purchased by and assigned to the appellant. 

On October 23, 1907, M. Shier began an attachment suit in the mu- 
nicipal court of Chicago against the Lamont Desiccated Egg Company. 
There was personal service of summons, and judgment was rendered 
against the defendant by default for $911.80. The appellee, having 
been summoned as a garnishee, filed an answer setting up the storage 
of the goods, the issue of negotiable warehouse receipts for them, and 
the fact that the appellee had been informed and believed that the said 
warehouse receipts had been placed in the hands of parties unknown to 
the appellee as a pledge for money borrowed, and that the appellee had 
a lien on the goods for $22.07, warehouse charges. Judgment was ren- 
dered against the appellee on this answer for 46 packages of eggs, sub- 
ject to the warehouse charges, and, a special execution having been 
issued for their sale, the appellee delivered them to the officer having 
the execution, they were sold, and the proceeds applied toward the 
satisfaction of the execution. Afterward the appellant demanded the 


NOTE.—For other similar decisions see Banking Law Journal Digest, §§ 504-508. 
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goods, and upon learning that they had been taken under the execution, 
began an action for their conversion. 

The receipts issued by the appellee were in the following form, dif- 
fering only as to the date, amount and number of the receipt: 


Wh. Sec. Articles. | SeTiesD. No. 1447. 


1 Lg. Drum 


Des. Eggs. Monarch Refrigerating 


Company. 


Des. Eggs. Michigan, Rush, Cass 


Des. Ress. & Kinzie Streets. 


‘ 3 Drums. | Chicago, Oct. 2, 1907. 


Received for storage from Lamont Desiccated Egg Co. three (3) 
drums desiccated eggs subject to their order hereon on payment of all 
charges and the surrender of this receipt properly indorsed. 


This company will provide any desired temperature, but will not be 
responsible for results, to be removed by owner on request. 


It is agreed that all loss or damage to property occasioned by fire, 
water, leakage, vermin, ratage, breakage, frost, accident or provident- 
ial causes, riot, or insurrection, or to perishable property, isat owner’s 
risk. Loose fish, loose meats, and any class of goods not properly 
packed at owner’s risk. Not responsible for shrinkage in weights. 
Warehouse receipts must accompany delivery order. 


Storage per contract 
Net weight handed in, 390. MONARCH REFRIGERATING Co. 


F. Espert, Sec. & Treas. 
President. 
Indorsement: 


‘“Lamont Desiccated Egg Co., 
“By Fred C. Lamont.”’ 

The general Assembly passed an act which went into effect on 
July 1, 1907, known as the ‘‘Uniform Warehouse Receipts Act’’ 
(Hurd’s Stat. 1913, p. 1986), and the rights of the parties are governed 
by that act. 

The appellant’s claim is that the receipts given by the appellee were 
negotiable warehouse receipts, the indorsement ef which passed to the 
appellant the title to the goods and the right to their possession, that 
the goods were not subject to garnishment, and that by the surrender 
of the goods without taking up and cancelling the receipts the appellee 
became liable to the appellant fortheir value. The appellee contends 
that the receipts were not negotiable, and that the judgment against it 
as garnishee inthe attachment suit protects it from liability. 

The appellee, being lawfully engaged in the business of storing 
goods for profit, was a warehouseman, and was authorized by section, 
1 of the above act to issue warehouse receipts. Sections 2, 4, 5, and 
7 are as follows: — 

““Sec. 2. Warehouse receipts need not be in any particular form, 
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but every such receipt must embody within its written or printed 
terms: 

‘‘(a) The location of the warehouse where the goods are stored. 

‘‘(b) The date of issue of the receipt. 

““(c) The consecutive number of the receipt. 

‘“‘(d) A statement whether the goods received will be delivered to 
the bearer, to a specified person, or to a specified person or his order. 

““(e) The rate of storage charges. 

‘‘(f) A description of the goods or of the packages containing them. 

‘““(g) The signature of the warehouseman, which may be made by 
his authorized agent. 

‘““(h) If the receipt is issued for goods of which the warehouseman 
is owner, either solely or jointly or in common with others, the fact of 
such ownership, and 

‘““(i) A statement of the amount of advances made and of liabilities 
incurred for which the warehouseman claims a lien. Ifthe precise 
amount of such advances made or of such liabilities incurred is, at the 
time of the issue of the receipt, unknown to the warehouseman or to 
his agent who issues it, a statement of the fact that advances have 
been made-or liabilities incurred and the purpose thereof is sufficient. 

‘*‘A warehouseman shall be liable to any person injured thereby, for 
all damage caused by the omission from a negotiable receipt of the 
terms herein required.’’ 

‘“Sec. 4. A receipt in which it is stated that the goods received will 
be delivered to the depositor, or to any other specified personis a non- 
negotiable receipt.’’ 

““Sece. 5. A receipt in which it is stated that the goods received will 
be delivered to the bearer, or to the order of any person named in such 
receipt is a negotiable receipt. No provision shall be inserted in a 
negotiable receipt that it is nonnegotiable. Such provision, if inserted, 
shall be void.’’ 

““Sece. 7. A nonnegotiable receipt shall have plainly placed upon its 
face by the warehouseman issuing it ‘Nonnegotiable,’ or ‘Not Negoti- 
able.’ In case of the warehouseman’s failure so to do, a holder of the 
receipt who purchased it for value supposing it to be negotiable, may, 
at his option, treat such receipt as imposing upon the warehouseman 
the same liabilities he would have incurred had the receipt been nego- 
tiable. This section shall not apply, however, to letters, memoranda, 
or written acknowledgments of an informal character.’’ 

The appellee’s contention is that the omission from the receipt of 
any of the terms mentioned in section 2 renders the receipt nonnego- 
tiable, and that the receipts in question do not state the location of the 
warehouse, the rate of storage charge, or whether the goods will be 
delivered to the bearer, to a specified person or tohis order. The re- 
ceipts do state that the goods were received from the Lamont Desiccat- 
ed Egg Company and were subject to its order on payment of all 
charges and the surrender of the receipts, properly indorsed. Section 
38 of the act provides that negotiable receipts may be negotiated by 
indorsement in blank to bearer, orto a specified person. The state- 
ment that the goods were subject to the order of the depositor on pay- 
ment of all charges and the surrender of the certificate properly in- 


dorsed, was equivalent toa statement that they would be delivered to 
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the depositor or to his order. The location given, Michigan, Rush, 
Cass, and Kinzie streets, in Chicago, was sufficiently definite. 

The receipts did not state the rate of storage charges, but warehouse 
receipts do not lose their negotiability because they fail to state all the 
terms that are required by section 2 of the Warehouse Receipts Act. 
Warehouse receipts existed before that act, and were of themselves 
but written evidence of a contract between the depositor and the ware- 
houseman. A warehouse receipt was an acknowledgment by the ware- 
houseman that he had received, and held in store for the depositor, 
goods of the kind and amount named in thereceipt, and from this ac- 
knowledgment the law imposed certain duties upon the warehouseman. 
Canadian Bank v. McCrea, 106 II]. 281. No particular form was ne- 
cessary at common law for such a receipt, and none is necessary under 
the statute. It was held in Hoffman v. Schoyer, 143 II]. 598, 28 N.E. 
823, that the failure of warehouse receipts to state, on their face, the 
brands and distinguishing marks required by section 24 of the act of 
April 25, 1871, did not render them void. 

The requirements of section 2 were imposed for the benefit of the 
holder of the receipt and of the purchasers from him. It was not in- 
tended that a failure to observe them should render the receipt void in 
the hands of the holder. The appellee contends that such failure had 
the effect to render the receipts nonnegotiable. Section 2 does not 
deal with the negotiability of warehouse receipts. After providing 
that no particular form shall be necessary for warehouse receipts, it 
prescribed certain terms to be embodied in them for the protection of 
the depositor or his assigns, and that it was for the protection of such 
persons that these terms were required is indicated by the provision 
that their omission from a negotiable receipt should render the ware- 
houseman liable for all damages to any person injured thereby. This 
provision is inconsistent with the claim that the omission renders the 
receipt nonnegotiable, for it refers expressly to the omission from a 
negotiable receipt and not from a receipt which would otherwise be 
negotiable. The distinction between negotiable and nonnegotiable re- 
ceipts is stated in sections 4 and 5. A receipt which states that the 
goods will be delivered to the depositor or another specified person is 
nonnegotiable; one which states that they will be delivered to the 
bearer or to the order of a person named in the receipt is negotiable. 
These receipts came within the definition of the last class and were 
negotiable. 

Under section 41 of the act in question the appellant, by the pur- 
chase of the warehouse reeceipts, acquired the title to the goods, and 
under sections 10 and 11 the appellee became liable to appellant as for 
their conversion by delivering the goods to another person without 
taking up and cancelling the warehouse receipts. By surrendering 
possession of the goods appellee had lost its lien under the provisions 
of section 29, and the judgment in the attachment suit was no defense, 
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because under section 25 goods for which a negotiable receipt has been 
issued cannot, while in the possession of the warehouseman, be at- 
tached by garnishment or otherwise, or be levied upon under an ex- 
ecution, unless the receipt be first surrendered to the warehouseman 
or its negotiation enjoined, and the warehouseman cannot be compelled 
to deliver up the actual possession of the goods until the receipt is sur- 
rendered to him or impounded by the court. 

The appellee argues that it could not be required to resist a valid 
writ issued upon the judgment of the court in the attachment suit and 
prevent the taking of the goods from its possession. The goods were 
not subject to garnishment under the facts and under the appellee’s 
answer, and the appellee should have seen to it that judgment was not 
rendered against it, or, if such judgment was rendered, should have 
procured a reversal of it, if it desired to protect itself. The appellant 
was nota party to that judgment, had no knowledge of it or of the pro- 
ceedings in which it was rendered, and if it had had such knowledge 
could have taken no action in it. The appellee was entitled to be dis- 
charged uponits answer. The judgment was rendered on December 
3, 1907, soon after the Uniform Warehouse Receipts Act was passed, 
and for that reason the provisions of section 25 of that act may have 
been overlooked. In any event, the appellee alone, and not the ap- 
pellant, was a party to that proceeding and interested in it, and if a 
wrong judgment was rendered it is the appellee, and not the appellant, 
who must answer for it. 

The judgments of the Appellate Court and the municipal court will 
be reversed, and the cause will be remanded tothe municipal court for 
a new trial. 

Reversed and remanded. 


DRAFT DRAWN BY AGENT. 


Merchants & Planters’ National Bank of Mount Vernon v. Jones, Court of Civil Appeals of Texas, 
January 28, 1915. 173 S. W. Rep. 606. 


Where an agent draws a draft upon his principal, signing it in his own name 
without words indicating his agency, he is personally liable upon nonacceptance 
by the principal, even though he disclosed his agency to the payee at the time of 
the transaction. 


Appeal from Franklin County Court; J. J. Walker, Judge. 

Action by the Merchants & Planters’ National Bank of Mt. Vernon, 
Tex., against C. J. Jones. Judgment for defendant, and plaintiff ap- 
peals. Reversed and rendered. 

The suit was by appellant, the payee, against appellee, the drawer, 





NOTE.—For other similar decisions see Banking Law Journal Digest and Supple- 
ment §§ 28-30. 
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and the Terrell Peanut Factory, the drawee, of a draft as follows: 


pe ‘“Mt. Vernon, Texas, December 5, 1908. 
Pay to the order of the Merchants & Planters’ National] Bank of 
Mt. Vernon, Texas, the sum of one hundred and thirty-four 93/100 
($134.93) dollars, for value received, and charge to the account of 
To Terrell Peanut Factory, Terrell, Texas. - C. J. JoneEs.”’ 


The suit was dismissed, so far as it was against the peanut factory. 
A trial as between appellant and appellee resulted in a judgment that 
the former take nothing by its suit against the latter. 

In his answer appellee alleged and as a witness testified to facts 
substantially as follows: (1) That the peanut factory employed him to 
purchase three car loads of peanuts in Mt. Vernon and ship same to it 
at Terrell, at 55 cents a bushel, and agreed to pay him, for his services 
in doing so, 5 cents for each bushel of the peanuts shipped. (2) That 
he arranged with appellant to pay for the peanuts by having the peanut 
factory have its bank in Terrell guarantee appellant that the peanut 
factory would pay his draft on it for the value of the three car loads of 
peanuts at 55 cents a bushel. (3) That he himself owned 300 or 400 
bushels of peanuts and purchased of growers thereof the additional 
guantity necessary to make three car loads. (4) That when he pur- 
chased peanuts a ticket showing the quantity purchased was given tothe 
seller thereof. (5) That the tickets so given to sellers were treated by 
appellant as checks drawn by him and paid by it when presented for 
the purpose. (6) That appellant paid him for the peanuts he owned, 
and also paid him the commission of 5 cents he was to receive of the 
peanut factory. (7) That, when the three car loads of peanuts were 
shipped to the peanut factory, he drew a draft on it in favor of appel- 
lant for a sum then supposed to represent the value of the three car 
loads of peanuts at 55 cents a bushel. (8) That the draft was paid by 
the peanut factory. (9) That afterwards it was discovered that some 
of the tickets paid by appellant, as the result of carelessness on the 
part of appellant’s cashier, had been overlooked at the time the draft 
was drawn, and that, as a consequence thereof, the draft was for $134. 
93 less than it should have been for, to cover all the peanuts shipped 
at 55 cents a bushel. (10) That thereupon he drew the draft set out 
above, which the peanut factory refused to pay. (11) That appellant 
requested him to sue the peanut factory, and, on his refusal to do so, 
conmenced this suit against him and the peanut factory. (12) That,at 
the time it commenced the suit, appellant assured him it was making 
him a party merely for the purpose of giving jurisdiction to the courts 
of Franklin county over the person of the peanut factory, and did not 
claim a liability on his part to it. 

The court below in effect instructed the jury to find for appellee if 
they believed he acted as agent for the peanut factory in drawing the 
draft sued upon, or if they believed the amount of that draft was not 
included in the draft first drawn asa result of carelessness on the part 
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of appellant’s cashier, or if they believed appellee was made a party to 
the suit merely for the purpose of giving jurisdiction to the courts of 
Frank)in county over the person of the peanut factory, and that ap- 
pellant had assured him that it (appellant) did not claim a liability on 
his part to it. 

WILtson, C.J. (after stating the facts as above) On the case made 
by the pleadings and the evidence, we think the court should have in- 
structed the jury to find for appellant. It follows we are of opinion 
the seventh assignment, in wuich complaint is made of the refusal of 
the court to so instruct the jury, should have been sustained. 

Appellee’s contention that he acted for the peanut factory in draw- 
ing the draft on it, if sustained by the record, would not furnisha rea- 
son why he should not be held liable to appellant. The law applicable 
to such a contention has been stated to be as follows: 

“It is a well-settled rule that only such persons are liable on a ne- 
gotiable instrument as are named or described therein, or, in other 
words, a negotiable instrument is binding on the person only by whom 
itis signed. If an agent is authorized to make, draw, accept, or in- 
dorse a negotiable bill or note, in order that it may be binding on the 
principal, he must either sign the principal's name, or must make it 
appear in some way from the face of the instrument that it was exe- 
cuted by him; and, if instead of doing so, he, innocently or intention- 
ally, makes it appear that he himself is the party to the instrument, it 
will be binding on him alone. When, therefore, the agent makes, in- 
dorses, or accepts a negotiable instrument in his own name, he is per- 
sonally liable thereon, although he may have acted in good faith and 
may have disclosed the fact of his agency or the name of his principal; 
and parol evidence is inadmissible for the purpose of charging another 
or relieving the agent from liability on suchinstrument. And this is 
true notwithstanding a request to charge the bill or note to a particu- 
lar account, and although the payee knows the maker, acceptor, or in- 
dorser to be an agent.’’ 2 Clark & Skyles on the Laws of Agency. 

No reason appears from anything in the record before us why the 
general rule stated above should not be held to be applicable to the 
contention made by appellee and conclusive as against a right in him 
to have the contention sustained. 

Because the draft first drawn was paid by the peanut factory, ap- 
pellee assumes that it would have been paid had it been drawn for a 
sum of $134.93 in excess of the sum it was drawn for. It was not 
shown that the first draft would have been paid had it been drawn for 
the full amount due for the peanuts; but if it should be conceded that 
it would have been,and if it should also be conceded that it was due to 
carelessness on the part of appellant’s cashier that it was not so drawn, 
it would not follow that appellee would have been relieved of liability 
onthe draft sued upon. He was as fully advised of those facts, if they 
were facts, at the time he drew the draft sued upon, as he was at the 
time this suit was commenced or afterwards. 

Nor do we think the fact, if it was a fact that appellant, at the 
time itcommenced the suit against him, assured him that it did not 
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claim a liability against him, but was making him a party merely for 
the purpose of giving jurisdiction to the courts of Franklin county over 
the person of the peanut factory, was a reason why he should have 
been relieved of the obligation he incurred to pay the draft sued upon if 
the peanut factory failed to pay it. It was not pretended that there 
was any consideration to appellant for its alleged agreement to release 
him from his liability to it. 

The judgment will be reversed, and judgment will be here rendered 
that appellant have and recover of appellee the amount of the draft 
sued upon, interest thereon and the costs of this court and of the jus- 
tice and county courts. 


HOLDER IN DUE COURSE OF ALTERED NOTE. 


Broadway National Bank of Chelsea v. Heffernan, Supreme Judicial Court of Massachusetts, February 
25, 1915. 107 N. E. Rep. 921. 


The defendant signed a note as accommodation maker and delivered it to the 
cashier of the plaintiff bank, on the understanding that the cashier would have it 
discounted by the bank and use the proceeds in purchasing stock in the bank. The 
cashier altered the note by adding the words ‘‘ with interest at 6 per cent.’’ He 
then had it discounted by the bank and used the proceeds to take up certain ques- 
tionable checks for which he considered himself responsible. It was held that the 
bank was a holder in due course and that the defendant was liable to it on the note 
according to its original tenor. 


Action by the Broadway National Bank of Chelseaagainst Edward 
Heffernan and trustee. Finding for plaintiff, and case reported. Judg- 
ment ordered to be entered for plaintiff. 

Crossy, J. The only question involved in this case is whether an 
alteration in the note declared on is a defense to the action. 

The alteration which was made by direction of the cashier of the 
plaintiff bank, consisted in adding to the note the words ‘‘with inter- 
est at6 per cent.’’ This was a material alteration, and is conceded to 
be such by the plaintiff. R. L.c. 73, § 142. 

The case was tried by a judge of the superiorcourt without a jury; 
he mide a finding for the plaintiff for the amount due upon the note, 
in accordance with its original tenor, and reported the case to this 
court. 

There was evidence to show that the note in suit and another note 
for the same amount were made by the defendant for the accommoda- 
tion of one Hastings, cashier and director of the plairttiff bank. It was 
understood by Hastings and the defendant that the former would en- 
deavor to get the notes discounted at the plaintiff bank. 

The note were signed and delivered by the defendant to Hastings 
on February 20, 1911, and were discounted by the bank on February 


NOTE.—For other similar decisions see Banking Law Journal Digest and Supple- 
ment § 41. 
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27th after having been approved for discount by a committee of the 
directors. Two or three days before the notes were discounted Hast- 
ings caused the addition ‘‘with interest at 6 per cent.’’ to be written 
upon the notes. The proceeds of the notes were paid to Hastings at 
his request by the teller of the bank, and Hastings used the money “‘in 
whole or in part to take up certain questionable checks or drafts in the 
bank for which he considered himself responsible instead of using it 
to purchase stock in the bank, which was the original scheme between 
himself and the defendant.”’ 

The record states that at the meeting of the committee of the 
directors, held on February 27, 1911, when the discount of these notes 
was authorized: 


‘“No member of the committee or officer of the bank then saw the 
notes to examine them or to observe the alterations thereon, except 
said Hastings, and he did not disclose to the committee or any other 
officer or employee of the bank any information as to the alteration of 
the notes or concerning his personal interest in them, or that he want- 
ed them discounted for the purposes herein set forth. Said Hastings 
did not tell the exchange committee or other officers of the alteration of 
the notes and of the purpose for which they were given by the defend- 
ant or of the use to be made of the proceeds, because he testified that, 
if he had, he knew the committee would not have authorized their dis- 
count; that he knew it was his duty to tell the committee all he knew 
about the notes, but he concealed the information in order to secure the 
discount of the notes.’’ 


From the foregoing and other evidence recited in the report, it 
clearly appears that Hastings’ conduct in this transaction, including 
his fraudulent alteration of the notes and the deception practiced by 
him in procuring their discount, was to carry out his own selfish pur- 
poses. He did not act for the bank or in its behalf in this transaction, 
but acted adversely to its interests. 

The first of the two notes so fraudulently altered was paid at ma- 
turity by the defendant without knowledge by him that it had been 
altered. The second note, which matured inthree months, is the note 
in suit. It was undisputed that when the plaintiff took the note it was 
complete and regular on its face and was not overdue and had not been 
previously dishonored when taken, and that it was taken for value. 
In addition the court was wirranted in finding that it was taken in 
good faith and without notice of any infirmity in the instrument or 
defect in the title. R. L.c. 73, §§ 69, 73. 

The record shows that the defendant received no benefit on account 
of the discount of either of the notes in question still without consider- 
ing the evidence further in detail, we are of opinion that the presiding 
judge was warranted in finding that the plaintiff was a holder in due 
course, not a party to the alteration, and was entitled to enforce pay- 
ment of the note according to its original tenor. R. L. c. 73, § 141; 
Fillebrown v. Haywood, 190 Mass. 472, 77 N. E. 45. 

The defendant contends that the act of Hastings, the cashier, in al- 
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tering the note, was the act of the bank and that his knowledge was 
its knowledge. We cannot agree with this contention, and it is not 
sustained by the cases cited upon the defendant’s brief. It is well 
settled that while generally notice to an agent, when acting for his 
principal, of facts affecting the character of the transaction is con- 
structive notice to the principal, still “‘there is an exception to this rule 
when the agent is engaged in committing an independent, fraudulent 
act on his own account, and the facts to be imputed relate to this 
fraudulent act.’’ Allen v. South Boston R. R. Co., 150 Mass. 200, 
206, 23 N. E. 917, 5 L. R. A. 716, 15 Am. St. Rep. 185; Innerarity v. 
Merchants’ Nat. Bank, 139 Mass. 332, 333, 1 N.E. 282, 52 Am. Rep. 710. 

The case at bar is easily distinguishable from Atlantic Mills v. 
Indian Orchard Mills, 147 Mass. 268, 17 N. E. 496, 9 Am. St. 
Rep. 698, and is governed by Indian Head Nat. Bank v. Clark, 
166 Mass. 27, 43 N. E. 912. 

It follows that judgment is to be entered for the plaintiff for the 
amount due upon the note according to its original tenor, in accord- 
ance with the finding of the judge of the superior court. 

So ordered. 


TRUST DEPOSIT. 


Herpe v. Herpe, New York Supreme Court, Appellate Term, February 4, 1915. 151 N. Y. Supp. 502. 


Where money is deposited by a husband in his name in trust for his wife, the 
latter may not sue the bank in an action at law to recover the deposit, even though 
the money originally belonged to the wife. The proper remedy is an action in 
equity. 

Appeal from Municipal Court, Borough of Manhattan, First District. 

Action by Jennie Herpe against Isidore Herpe and another. From 
a judgment for plaintiff, defendant the German Savings Bank of Brook- 
lyn, appeals. Reversed, and complaint dismissed, without prejudice 
to an action in equity. 

Argued January term, 1915, before Guy, Biyur and GAVEGAN, JJ. 

Guy, J. The action was brought to recover the amount of a savings 
bank deposit made on July 6th last by ‘‘ I. Herpe in trust for Jennie 
Herpe.’’ The answer offered to pay the deposit into court, or to sur- 
render it upon being discharged of all liability therefrom. No inter- 
pleader was had, nor was there any payment into court. On the trial 
defendant Herpe’s counsel in his behalf withdrew his answer. Plain- 
tiff testified that the deposit her husband made was her money ; that 
her mother gave it to her; that it represented her savings. 

Assuming that plaintiff may have an action in equity to establish a 
trust in her favor, she has none at law. Hemmerich v. Union Dime 
Savings Inst., 205 N. Y., 367, 371, 98 N. E. 499, Ann. Cas. 1913 E.514. 
Moreover, the Municipal Court has no jurisdiction of an equitable ac- 





NOTE. :.—For other similar decisions see Banking Law Journal Digest and Sup- 
plement, § 176. 
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tion. Consent does not and cannot confer jurisdiction of the subject- 

matter of an action beyond the Municipal Court jurisdiction. 
Judgment reversed, with costs, and complaint dismissed, with costs 

to the appellant, without prejudice to an action in equity. All concur. 


POWER OF NATIONAL BANK TO PURCHASE BILL 
OF LADING. 


First National Bank v. First National Bank, Supreme Court of Pennsylvania, January 2, 1915. 92 Atl. 
Rep. 1076. 


A national-bank may buy drafts with bills of lading attached, but has no power to 
purchase bills of lading. 


In plaintiff’s statement of the question here involved, but one mat- 
ter is set forth, and that is whether the proposed amendment to the 
statement was permissible. The statement as filed sets forth a con- 
tract for the purchase of ‘‘bills of lading for grain,’’ while the propos- 
ed amendment would have averred a contract for the purchase of 
‘“sight drafts with bills of lading for grain attached thereto.’’ It is 
conceded that, at the time when the motion to amend was made, the 
statute of limitations had runagainst the entire claim. The trial judge 
therefore refused the motion, on the ground that the amendment would 
introduce a new cause of action, which was at the time barred by the 
statute. Itis very clear that a contract to purchase bills of lading dif- 
fers essentially from an agreement to purchase sight drafts. A bill of 
lading represents the goods which are in transit, and its purchase 
would mean the purchase and control of the goods. The trial judge 
very properly held that, under the terms of its charter, a national bank 
had no authority to engage in such atransaction. Onthe other hand, 
the purchase of drafts would clearly fall within the limits of the bank’s 
authority. When, in the presentation of its case as it was set forth in 
the statement, the plaintiff was met by the defense that a contract by 
a national bank to purchase bills of iading and guarantee a profit there- 
on to its customer was ultra vires and void, it attempted to meet this 
objection by amending the statement so as to aver that the actual con- 


tract was not for the purchase of bills of lading, but was for the pur- 
chase of sight drafts with bills of lading attached. Clearly, this was 
setting up an entirely different contract, and the amendment, if allow- 
ed, would have operated to change the cause of action. Had this not 
been its effect, it would in this case have been of no advantage to 
plaintiff. The trial judge was therefore clearly right in refusing the 
amendment, which proposed to introduce a new cause of action, which 
was barred by the statute of limitations. If the question of the right 
to make the amendment was properly raised by the assignment of error, 
we would without hesitation affirm the action of the court below. 

As the record stands, we sustain the motion of counsel for appellee, 
and quash the appeal. 


NOTE.—For other similar decisions see Banking Law Journal Digest, § 291. 





THE LAW OF BANKING. 


A COURSE OF STUDY IN THE LAW PERTAINING TO BANKS 
AND BANKING TRANSACTIONS. 
BY JOHN EDSON BRADY OF THE NEW YORK BAR. 


IV. PAYMENT OF CHECKS (Continued). 


Bank’s Obligation to Pay Depositor’s Checks. 

A bank is under an obligation to its depositor to pay checks drawn 
by him, when presented in proper form, so long as he has on de- 
posit to his credit funds sufficient for that purpose. 

. What Constitutes Payment. 


It is not necessary, in order to constitute payment of a check, that 
the amount of the check in cash be delivered to the holder. The 
giving of credit to the holder by the drawee is sufficient to consti- 
tute an irrevocable payment. 

. Bank’s Right to Indorsement Upon Paying Check. 


While there is little authority on the question whether a drawee 
bank is entitled to insist that the holder of acheck indorse it be- 
fore it is paid by the bank, it would seem that the bank is justifi- 
ed in making such demand and in refusing to pay the check un- 
less the demand is complied with. It is held that indorsement by 
the holder is not necessary in order to give validity to the payment 
of the check by the drawee. 


. Bank Not Required to Take Notice of Memoranda On Check. 


A drawee bank is under no obligation to take notice of memoranda 
placed upon a check by the drawer for his own convenience. 


Payment of Stale Checks. 


When a check is presented to the drawee bank an unreasonable 
length of time after its issue the bank should, for its own protec- 
tion, report the matter to its depositor before making payment; 
otherwise, it may be held responsible to the drawer for the amount. 

Payment of Check Not Properly Signed. 

When the signature on a check does not correspond, as to form, 
to the signature on file in the bank, the bank is not only justified 
in refusing payment, but is under an obligation to its depositor 
to refuse to honor the check. 

§ 136. Check Drawn on Blank Form of Another Bank. 


A drawee bank is not guilty of negligence in paying a check merely 
because of the fact that the check is drawn on a blank issued by 
some other bank. 

§ 130. Bank’s Obligation to Pay Depositor’s Checks.—One of the im- 
plied terms of the contract between a bank and its depositor is that the 
bank will pay his checksewhen presented in proper form, if he has on 
deposit to his credit sufficient funds for that purpose. A wrongful re- 
fusal on-the part of the bank to pay a depositor’s check renders it liable 
to the depositor for such damages as are the natural and reasonable 
consequences of the refusal. This phase of the bank’s liability will 
be taken up in a later article. 

There are, of course, many circumstances in which a bank is not 
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only justified in refusing to pay a check drawn upon it, but is bound, 
for its own protection, to refuse the check, at least until such time as 
it has an opportunity to investigate the genuineness and validity of the 
instrument. The bank should, for instance, refuse to honor a check 
where it has notice or is put upon inquiry as to the existence of some 
irregularity. In England it has been held that wherea check has been 
torn in pieces and pasted together again and in this shape is paid by 
the drawee bank without inquiry, the bank is guilty of negligence and 
is responsible to the drawer for such loss as he suffers as a result of the 
payment. Scholey v. Ramsbottom, 2 Camp. (Eng.) 485. Ingham v. 
Primrose, 7 C. B. N. S. (Eng.) 82. 

It is held that a bank is not placed upon inquiry by the fact that the 
year is omitted from the date on a check drawn upon it so as to make 
it responsible for the payment. Israel v. State Nat. Bank, 124 La. 
885, 50 So. Rep. 783. And it has been held that a bank may safely 
pay, without inquiry, a check, the body of which is not in the hand- 
writing ofthe drawer. First State Bank v. Vogeli, Kans. 96 Pac. Rep. 
490. 

$ 131. What Constitutes Payment.—In order to constitute payment 
of a check it is not necessary that the cash therefor be delivered over 
to the party demanding payment. The giving of credit by the drawee 
to the holder for the amount of the check is sufficient to constitute an 
irrevocable payment. Whencredit is duly given in such a case the 
situation is the same as though the cash had been paid by the bank’to 
the holder and then redeposited in the bank by the holder to his cred- 
it. American Nat. Bank v. Miller, 185 Fed. Rep. 338; Second Nat. 
Bank v. Gibboney, 43 Ind. App. 492, 87 N. E. Rep. 1064; Bartley v. 
State, 53 Neb. 310, 73 N. W. Rep. 744. This doctrine that the cred- 
iting of a check constitutes payment is frequently invoked in cases 
where the holder of acheck deposits it to his credit in the bank on which 
itis drawn. In thesecases it is generally held that if the bank dis- 
covers that the check is an overdraft after amount has been credited to 
the payee’s account, the check is irrevocably paid and the bank cannot 
cancel the credit thus given. A discussion of these cases will be re- 
served for a subsequent article. In a case involving the question 
whether there had been the payment of a check, it appeared that the 
plaintiff bank, being the owner of a check drawn on the defendant 
bank, forwarded it to a correspondent bank for collection, and when it 
was received by the drawee bank, that hank marked the check “‘paid,’’ 
charged it against the account of the drawerand credited it to the ac- 
count of the correspondent bank, the plaintiff’s agent. Scme time on 
that day a person appeared at the bank and notified it that the money 
on deposit to the credit of the drawer belonged to him and instructed 
the bank not to pay any checks against the deposit. The next day the 
defendant bank cancelled the ‘‘paid’’ mark on the check and made en- 
tries on its books, crediting the amount to the account of the drawer 
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and charging it against the account of the correspondent bank. The 
check was then protested and returned to the plaintiff. It was held 
that there was in legal effect a payment of the check and that the 
credit thus given could not be revoked; that the situation was the same 
as though the check had been presented at the teller’s window and 
paid in cash, and that the defendant was liable to the plaintiff. Con- 
solidated Nat. Bank v. First Nat. Bank, 129 N. Y. App. Div. 538, 114 
N. Y. Supp. 308 Where the plaintiff sent a check to the defendant 
bank, requesting it to send him the cash, and the defendant mailed him 
the am dunt in an unregistered letter which was never received by the 
plaintiff, it was held that there had been no payment of the check and 
that the defendant was liable to the plaintiff. .Clay City Nat. Bank v. 
Conlee, 106 Ky. 788, 51 S. W. Rep. 615. 


§ 132. Bank’s Right to Indorsement Upon Paying Check.— While there 
is little authority on the question of a drawee bank’s right to insist 
that the holder of a check indorse it before it is paid by the bank, it 
would seem that the bank is entirely justified in making such demand, 
especially in a case where the check is not payable to bearer butis pay- 
able to the order of a specified person. A refusal by the bank-to pay, 
based upon such ground, cannot in any way reflect upon the credit of 
the drawer and should not therefore subject the bank to liability tothe 
drawer for damages on the theory that the drawer’s credit has been 
injured by such refusal. 

It has been expressly held, however, that the indorsement of a 
check by the holder is not necessary to give validity to the payment of 
the check by the drawee bank. Osborn v. Gheen, 5 Mackey (D. C.) 
189. Inthis case it was said that a drawee bank ‘‘is authorized and 
required to pay the money to the payee knowing him to be the identi- 
cal person indicated, without any indorsement and without any receipt.’’ 

§ 133. Bank Not Required to take Notice of Memoranda on Check.— 
As a rule a bank, on which a check, is drawn is not bound to notice 
memoranda on the margin or in the body of the check, placed thereon for 
the convenience of the drawer to preserve information for his benefit, 
or for the purpose of showing the transaction in which the payment 
was made. State Nat. Bank v. Dodge, 124U.S. 333; State Nat Bank. 
v. Reilly, 124 Ill. 464, 14 N.E. Rep. 657; Duckett v. National‘-Mechan- 
ics’ Bank, 86 Md. 400, 38 Atl. Rep. 983; Denton Nat. Bank v. Kenney, 
116 Md. 24, 81 Atl. Rep. 227; Brown v. Cow Creek Sheep Co., Wyo., 
126 Pac. Rep. 886. Ina case involving this rule it appeared that a 
bank had been appointed depository for the United States District 
Court. In depositing the funds of bankrupt estates the clerk marked 
on the deposit slip a number representing the case in which the funds 
were received, but the deposits were all kept in a single account on the 
books of the bank. Checks drawn against the account were marked with 
the number of the case in which the check was given. Several checks 
were paid bearing numbers of cases in which no deposits had been 
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made. A check was given in case No.2105, but at the time it was pre- 
sented the deposits had been entirely checked out. It was held that 
the holder of this check had no rights thereon against the bank. The 
bank was under no obligation to keep track of the case numbers as 
they appeared on the various deposit slips and to see to it that the 
clerk of the court did not draw, in the administration of any particular 
case, a larger amount than had already been deposited to the credit of 
that case. State Nat. Bank v. Dodge, 124 U. S.333. In this case the 
court said: ‘‘No bank is bound to take notice of memoranda and figures 
upon the margin of acheck, which a depositor places there merely for 
his own convenience, to preserve information for his own benefit; and 
in such case, the memoranda and figures are not a notice to the bank 
that the particular check is to be paid only from a particular fund. So, 
too, a mark on a deposit ticket if intended to require a particular deposit 
to be kept separate from all other deposits placed to the credit of the 
same depositor, must be in the shape of a plain direction, if such a 
‘duty is to be imposed on the bank.’’ In a case where the abbreviation 
‘“‘Atty.’’ followed the name of the payee designated in the check and 
the words, ‘‘In full for A. J. Kenney, Mortgage,’’ were written in the 
margin of the check, it was held that such memoranda did not put the 
bank upon notice that the check represented funds which the payee 
received for a client and that the bank was justified in permitting the 
payee to deposit the check to the credit of his personal account in the 
bank. In this case it was held that the bank was entitled to apply the 
proceeds of the check to the payment of a debt owing to it from the 
payee. Denton Nat. Bank v. Kenney, 116 Md. 24, 81 Atl. Rep. 227. 


§$ 134. Payment of Stale Checks.—The question when a check be- 
comes stale or overdue usually arises when it becomes necessary to 
determine whether the holder of a check is a holder in due course en- 
titled to enforce it, notwithstanding any defenses that may exist be- 
tween the original parties. The cases, in which this question is pre- 
sented, will be found in 28 B. L.-J., pp. 483 and 484, and are to the 
effect that the holder of a check must have received it within a reason- 
able time after its issue in order to be deemed a holder in due course. 

A question which is frequently asked is this; when does a check 
become stale or overdue so as to put the drawee bank upon inquiry 
when it is presented for payment? In other words, what is the limit 
of the time after the issuance of the check, within which the drawee 
bank is justified in making payment, without notifying the drawer or 
taking steps to ascertain whether the check is regular and valid. Un- 
doubtedly when a check is presented for payment an unusually long 
time after its date, the drawee bank is justified in withholding pay- 
ment temporarily for the purpose of making inquiry and such act on 
the part of the bank should not be construed as an absolute refusal to 
pay, such as might render the bank liable for damages to the drawer. 
Whether or not the bank is under an absolute duty, in such case, to 
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make inquiry or to notify the drawer before paying the check, is a 
question somewhat involved in doubt. The drawer of the check is, of 
course, always liable upon it to a holder in duecourse at any time with- 
in the period limited by the statute of limitations, unless the holder 
has lost his right to enforce the check by reason of his delay in pre- 
sentment. And if the check is paid to a holder in due course, it would 
seem that the drawer could not repudiate the payment on the ground 
that the check had become stale before the payment was made. If the 
check is paid to one, against whom the drawer would have a defense in 
an action on the check. there would be at least some ground for hold- 
ing that the drawer might repudiate the payment if it were made after 
the elapse of an unreasonable period of time: In this regard the best 
rule that can be laid down is, that if acheck is presented for payment 
after the elapse of an unreasonable period of time from the date of its 
issue the bank should, for its own protection, communicate with its 
depositor, the drawer of the check, before making payment. What 
constitutes an unreasonable period of time in such cases depends upon 
the circumstances in each particular case and is a matter which the 
bank must determine for itself. 

It has been held that a check drawn on Christmas Eve ‘‘at the be- 
ginning of the season when business is suspended for a greater or less 
period everywhere,’’ does not become stale in six days soas to put the 
bank upon inquiry when the check is presented at the end of that 
period. Merchants & Planters’ Nat. Bank v. Clifton Mfg. Co., 56 
S. C. 320, 33S. E. Rep. 750. But, where a bank paid a check more 
than a year after its date, at a time when the drawer’s deposit was not 
sufficient for that purpose, and it appeared that the drawer had, in the 
meantime, paid the debt for which the check was given, it was held 
that the bank could not recover in an action against the drawer for 
the overdraft. Lancaster Bank v. Woodward, 18 Pa. St. 357. 


$ 135. Payment of Checks Not Properly Signed.—A bank is notonly 
justified in refusing to pay a check not properly signed, but is under 
an obligation to its depositor to refuse to honor such a check. Thus 
where the signature cards, filed with a bank by a corporation, contain 
the signatures of both the president and treasurer of the corporation, 
the bank is responsible to the corporation for paying checks bearing 
only the signature of the treasurer. Shoe Lasting Machine Co. v. 
Western Nat. Bank, 70 N. Y. App. Div. 588, 75 N. Y. Supp. 627. 

But when a bank refuses to pay a check because the signature is 
not in proper form, it should make known its reasons for not honoring 
the check. Ina case where one duly authorized by a depositor to draw 
against his account, presented a check properly signed, except that it 
omitted the abbreviation, ‘‘Jr.,’’ after the depositor’s name, and the 
bank refused to pay the check without specifying its reasons therefor, 
it was held that the bank could not justify its refusal on-the ground of 





256 THE BANKING LAW JOURNAL 


this omission, no objection having been made at the time. State Bank 
v. Batty, 5 Ill. 200. 


§ 136. Check Drawn on Blank Form of Another Bank.—There is no 
invariable rule which requires a depositor to use blank check forms 
prepared by the bank in which he keeps his deposit, and in the ordi- 
nary course of business it is not uncommon for a depositor to usea 
blank check issued by some bank, other than the one in which his 
moriey is deposited, erase the drawee’s name and write in its place the 
name of his own bank. It is therefore held that a drawee bank is not 
guilty of negligence in paying the check merely because the check is 
drawn on a blank issued by some other bank. First State Bank v. 
Vogeli, Kan., 96 Pac. Rep. 490. But where acheck, drawn ona blank 
form issued by one bank, is wrongfully altered by striking out the name 
of that bank and inserting the name of another bank, the latter bank 
will be liableto the drawer if it pays the check. Morris v. Beaumont, 
Nat. Bank, 37 Tex. Civ. App. 97, 83 S. W. Rep. 36. In this case it 
appeared that the drawer of two checks stopped payment and transfer- 
red his account to another bank to guard against the possibility of pay- 
ment. The checks were altered by fraudulently substituting the name 
of the second bank as drawee and this bank, having had no warning 
that such checks were outstanding, paid them. It was held that the 
second bank was liable to the drawer. 


GENUINE IMPROVEMENT COMING. 


The Mechanics-American National Bank of St. Louis, in its April letter, is mare op- 
timistic. ‘‘A conservative optimism still prevails and the feeling is that the country is 
bound to have genuine improvement later on as a result of the remarkable foreign trade 
showing. At the moment trade is quiet. Although a great many buyers have visited this 
market the resultant orders have emphasized the tendency of country merchants to con- 
duct their business on the hand-to-mouth basis. This is nothing new and only con- 
tinues the policy of the last year or two and explains why it is that stocks in country 
stores are so low for this season. Stocks of merchandise throughout this section are 
smaller than they have been at this date for several years. The Southern trade is still 
below normal, but this is largely offset by the increased business offering from Western 
territory.” * * * 

‘*The toreign trade figures are being very carefully studied by business men as 
providing the surest evidence that improved business conditions in the United States 
will be encountered before long. The fact that an export balance—that js the excess 
of exports over imports—was shown in February of $173,000,000, which was nearly 
double the export balance of the previous high record month of March, 1908, explains 
clearly enough why the other nations of the world are shipping large amounts of gold 
to the United States. Furthermore, the indications are that our foreign trade will 
continue to expand for some time to come, since not only the belligerents but the neu- 
tral nations_as weli will be forced to buy most of their foodstuffs from the United 
States.” 





Modern Banking and Trust Company Methods 
BY 


WILLIAM McCHESNEY MARTIN, A. B., LL. B. 
CHAPTER XVI. 
The Bank’s Records. 


‘‘A good clean bank means, as a rule, an accurate set of books.’’ 
This is the language I heard a bank sommissioner of a certain State 
use when addressing a convention of bankers. He was using the 
word ‘‘clean’’ as applying to the bank premises and also as applying 
to a condition of banking business without questionable paper and 
questionable methods. 

THE BANK’S PREMISES. 

He said that, asa rule, where you found a ciean, well kept office 
building, you were pretty certain to find an accurate set of books. Per- 
haps, in some sections of our country, it is useless to say anything 
about the appearance of the bank building, but, as evidenced by the 
remarks quoted above, some communities should have their attention 
directedto this. Ifa stranger goes into a town and finds a well kept 
bank building, and further up the street one that gives an appearance 
of untidiness, he is very liable to think that his money will be more 
safe in the bank that shows on its exterior evidence of care. It does 
not necessarily mean that the bank must be: new and imposing. It is 
perfectly possible that the new building may give the idea of careless 
methods, while an old building, on account of the care of which it 
gives signs, may give the idea of safety. It is not the building; it is 
the building as a symbol of the men who are responsible for it. 

The writer has been told that, even now in this country, there are 
banks with windows so encrusted with dirt that it seems the interiors 
are trying to hide from the honest rays of the sun, the entrances are 
so unkempt they give the appearance of having lost all self respect, 
and the rusty grill work and broken panes of glass between the tellers 
and the general public indicate an inadequate attitude toward the de- 
positor’s money. Such a slovenly building, so run down at the heel, 
generally gives the impression that, to say the least, the officers are 
lazy and, while perhaps absolutely honest in intention, haye such 
hit-or-miss methods that only with luck are the assets of the bank safe. 

As more and more of the states are putting in force effective bank- 
ing supervision, such a condition is becoming rarer, because the bank 
examiner realizes that good order and cleanliness are indicative of a 
good system, and nobank can be absolutely safe without a good system. 

The bank’s building, whether it be new or old, depending on the 
way it is kept, should be counted as a record of the bank. If the 
building gives evidence of care, the chances are that the bank’s books 
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will show evidence of care and be accurate. If the books are accurate 
in the majority of cases this means that the bank’s assets are clean. 


PURPOSE OF RECORDS. 


It is necessary that every business understand itself and be able to 
know itself at any moment. Socrates gave this advice, ‘Know thy- 
self,’’ to the private citizens of Athens. He could have given it with 
just as much force to modern business. He would doubtless have 
been made to drink the hemlock as quickly, too, if the reluctance of 
some business men to give statements of condition is anycriterion. A 
business must know itself, if it expects to succeed, and it can only 
know itself from records that are based on sound principles and, there- 
fore, do not deceive. Many a business, because it did nof know itself 
has drifted serenely until the rock was struck, which it might have 
avoided. 

RECORDS MUST TELL ABSOLUTE TRUTH. 

All business must have proper records, but it is even more essen- 
tial that a bank’s records tell the absolute truth and tell it, as it were, 
ata glance. It isthe custodian of the funds of business and must be 
sound through and through, if business is to be sound.- With a bank 
a day’s business is a day’s business, and at the close of the day the 
bank should know, not approximately, but accurately, its condition. 
For this reason, it has a daily statement book, into which all items 
are gathered which disclose condition. This will be spoken of later. 
It is to keep the bank not only from keeping false records, but also to 
keep it from deceiving itself about its condition, that bank examina- 
tion is necessary. 

It is not the purpose of this chapter to describe in detail the forms 
of records of a bank; its purpose is rather to show why certain records 
must be kept. Anyone organizing a bank can go almost to any large 
stationery house, tell it the approximate size of the bank, and get sub- 
mitted a fairly satisfactory set of books. The bank, however, must 
keep these books properly, and then, as the business goes on, must 
change or modify its records as the necessity demands. It may have 
bound books with all entries in handwriting, or it may use a loose 
leaf system, or what we may call a machine system, where all entries 
are made by machines. Each bank must decide on its method for it- 
self, depending on its volume of work. 

We have mentioned in previous chapters the records used by the 
Credit Department, by the Discount and Loan Department, by the 
Paying Teller’s Department, the Receiving Teller’s Department, the 
Collection Teller’s Department, and by other departments of the bank. 
We will now consider the Minute Book. 


MINUTE BOOK. 


In chapters VI. and VII. the reader will find the relationship of 
stockholders and directors to the bank fully set out. The stockhold- 





MODERN BANKING AND TRUST COMPANY METHODS 259 


ers are the owners of the bank, the directors are trustees for the 
stockholders, and the officers are managers for the directors under 
their direct charge. It, therefore, stands to reason that the Minute 
Book, which is a record of the actions of the stockholders and direct- 
ors, is a most important book, not only from the standpoint of the 
owners, but also from that of the officers, for it contains their author- 
ity for their official acts. 

The Minute Book is too often kept with not enough care. For 
national banks the cashiers keep the minutes; for trust companies, as a 
rule, they are kept by the secretaries. Whoever the officer is that is 
charged with this duty, he should never let his memoranda of any 
meeting grow cold. There is a temptation to come from the board 
room, find some urgent business on the desk, and let the minutes go. 
This, in the judgment of the writer, is extremely unwise, for he has 
heard of cases where such a procedure has resulted in the omission 
of the minutes of some entire meeting, which, on account of subse- 
quent developments, turned out to be very essential, and the omission 
of the minutes, or some important part of them, has caused con- 
siderable embarrassment to all concerned. The cashier has no more 
urgent duty than to keep his minutes accurately. 

In the judgment of the writer, it is not a wise plan to have any 
more minute books than are absolutely necessary. ‘There seems to be 
no reason why minutes of stockholders’ meetings and minutes of direct- 
ors’ meetings should be kept in separate books. Stockholders’ meet- 
ings generally occur but once a year, and but several times at the 
most. It does not make too bulky a record, it makes no difference 
how large the bank, to keep the minutes of both stockholders’ and di- 
rectors’ meetings in the same book. In large national banks there are 
frequently committees of directors, as explained in a previous chap- 
ter, such asa Discount Committee. Nearly all trust companies have 
Executive Committees, and the larger trust companies, whch have a 
great deal of fiduciary business, have Trust Estate Committees. As 
heretofore explained, the Discount Committee, or as it is sometimes 
called, the Executive Committee, of a national bank, and also the Ex- 
ecutive Committee of a trust company, frequently have all the powers 
of a full board between the meetings of that body. The Trust Es- 
tates Committee has all the powers of the full board in matters per- 
taining to the trust department of the company. Careful minutes 
should be kept of the meetings of all these committees, and they 
should be read to the full board and approved by it. 

If it does not make too unwieldy a book it would seem wise to : 
write the proceedings of the Executive or Discount Committee in the 
same volume with the minutes of the stockholders and directors, but, 
if necessary, the minutes of the Discount Committee can be kept in a 
separate book. In a small trust company, which has a Trust Estates 
Committee, it would seem that the minutes of this committee could 
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also conveniently be kept in the same book as the other minutes. How- 
ever, in a large trust company, the minutes of this company are lia- 
ble to be as bulky as all the other minutes put together, and really 
necessitates a separate volume. 


NO ESPECIAL FORM OF MINUTE BOOK NECESSARY. 


There is no especial form of minute book. A good plain record 
book, of a convenient size, should be used, but it should contain the 
very best quality of paper and be strongly bound. It must be remem- 
bered that it may be referred to so long as the bank exists, and be 
procured with this in mind. As minute books are filled, they should 
be marked with the dates they cover and carefully filed away. 


WRITING THE MINUTES. 


The ideal method is for the cashier of the national bank, or the sec- 
retary (or such other officer as may be charged with this duty) of a 
trust company, to write the minutes in the book in his own hand- 
writing. In this form they are less open to question if ever needed in 
court. In large banks such a procedure is, of course, out of the ques- 
tion. Memoranda of the meeting are made, and after the meeting the 
minutes are dictated toastenographer. Many large banks prefer that 
the minutes be written by the stenographer in longhand in the book. 
However, many other banks and trust companies use a typewriter that 
can be used on a book and have the minutes written by it. 

It is suggested that, if any very important meeting is held; the 
proceedings of which might be called in question, on account of a con- 
troversy during the meeting or a close vote, it is not a bad practice for 
the cashier or secretary to keep all of his original memoranda. He can 
place them in an envelope, date and file it away. It does not hurt 
to have such memoranda, if the minutes are ever brought into court. 


WHAT THE MINUTES SHOULD CONTAIN. 


As the reading of minutes, especially of a large institution, will 
necessarily consume a great deal of time, they should not contain a 
single word that can be dispensed with. The writer knows of one in- 
stitution which, within the last two years, has changed its by-laws to 
require two meetings each month of its Board of Directors. At one 
of these meetings very little is done except listening to the readirg of 
the minutes of the last directors’ meeting, those of the Executive 
Committee, and those of the Trust Estates Committee, covering trans- 
actions since the last meeting of the Board. Minutes should be brief, 
but at the same time they must be full, i. e., they must tell accurately 
every action of the Board, and tell it in language not so brief as to be 
confusing but brief enough not towaste time. It is not as easy a thing 
to write good minutes as many people seem to think: 

All minutes should be dated, should tell the place where the meet- 
ing is held, and if of a stockholders’ meeting, should set out that the 
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meeting has been called after such proper notice as the’laws of the 
State, where the bank or trust company is situated, require. The 
number of votes represented in person and by proxies at the meeting 
should be recorded. If a vote is to be taken on directors, increase 
or decrease of capital stock, or on some other matter in which it is 
necessary under the law to employ tellers to count the vote, the fact 
that the tellers took the necessary oath or qualified in whatever way 
the laws demand, should be set out in the minutes, and it is also a 
wise thing to incorporate the report of the tellers, showing the result 
of the ballot, into the minutes themselves. Some institutions attach 
this report as an Exhibit to the minutes, but the writer thinks it is 
much the wiser course to have this report copied into the minutes. In 
this way, the records are sure to give the names of the directors and 
the number of votes cast for each. 

In the minutes of directors or committees of directors, such as the 
Executive Committee, the date and place. should be stated, specific 
mention made of those present and those absent, the name of the pre- 
siding officer given, and the name of the Secretary. 

Whether the minutes are of a stockholders’ meeting, a directors’ 
meeting, or of some committee of directors, they should carefully set 
out that the minutes of the previous meeting were read and approved, 
if there were any previous minutes. 

Where a discount committee is passing on loans, or if these loans 
are passed on by the full board of directors, the loans should be fully 
described, i. e., there should be given the name of the maker, the 
amount, and the discounter. In the writer’s judgment, banks should 
be careful about this, and it would seem that smaller banks would have 
no trouble in describing the loans in the minutes themselves. In large 
banks, where a great number of loans are passed on, it is. impossible 
to describe the loans in the minutes. However, itis just as necessary 
for the minutes of the large bank to show the description of the loans 
as for the minutes of the small bank. A-good way to achieve this re- 
sult is to have a numbered Cffering Book, so that each loan bears a 
distinctive number. The loans themselves are, of course, fully des- 
cribed in this Offering Book. Then the minutes, by some such entry 
as the following, can give the information necessary: ‘‘Loans number- 
ed 600 to 625, inclusive, authorized.’’ By reference to these numbers 
in the Offering Booky a full description of the loans themselves can be 


obtained. 
. SIGNING THE MINUTES. 


All minutes should be signed by the officer who presided at the 
meeting, the Chairman of the Board, President, or some one elected to 
preside at that particular meeting. ‘They should also be signed by the 
Secretary of the meeting. The real presiding officer and the person 
who really acted as Secretary should sign these minutes. If the Presi- 
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dent or Secretary was not actually present at the meeting, he should 
not sign the minutes. If the President, during the meeting, is called 
from the room and cannot finish his duties as presiding officer, and some 
one else acts in his place, this fact should be stated in the minutes, 
and the safe plan is to have both of the presiding officers sign. 

In some of the smaller banks, it is the practice to have all directors 
present sign the minutes of that particular meeting, and there is no 
better way to hold the directors for their actions than by their signa- 
tures. However, this is impracticable in a large bank, and is not neces- 
sary either in a large bank or asmall bank, if the minutes are as prop- 
erly kept as they should be. 

There is a temptation to be careless about the minutes, but the officer 
who takes any chances in regard to their accuracy is not fair either to 
the bank or to himself. Let me say again that the Secretary, after 
leaving a meeting, should never stop until he is certain that his min- 
utes are in proper shape, it makes no difference what other matters 
requiring attention he finds on his desk when he comes from the Board 
room. Anaccurate set of minutes is most excellent evidence of a well 
managed, successful bank. When directors know that their action will 
be properly recorded, they have a truer conception of their responsi- 
bility and the bank gets better attention. 


The officers should always see that they are protected by a proper 
resolution on the minute book before they do such things as rediscount 
paper of the bank or pledge its securities. Any other action of this 
kind that is required of the officers, should be duly authorized. 

(To be Continued.) 


ADDITION TO STAFF OF MISSISSIPPI] VALLEY TRUST 
COMPANY. 


On April twelfth William N. Fitch, assistant attorney general of Missouri, re- 
signed his position to become a member of the official staff of the Mississippi Valley 
Trust Company of St. Louis. He will have charge of and manage the company’s re- 
cently organized Farm Loan Department, with particular attention to the field work 
and legal duties. 

Mr. Fitch was born in Clinton County, Mo., and is an A. B., of William Jewel Col- 
lege at Liberty. From 1893 to 1896 he read law under the late Senator H. F. Simrall 
in the offices of Simrall & Trimble at Liberty. He was admjtted to the Clay County 
Bar in 1896, and from that year until 1913, when appointed assistant attorney general, 
he was actively engaged in legal practice in DeKalb and neighboring counties of North 
West Missouri. 

He has been actively engaged in the farm loan and real estate title business for 
over fifteen years, during which time he has placed a large volume of loans for various 
investor clients, on northwest Missouri farm lands. } 

Mr. Fitch is enthusiastic as to the opportunities offered by Missouri farm lands, 


which, he says, require only satisfactory farm credit arrangements for their develop- 
ment. 
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CONDUCTED BY JOHN EDSON BRADY OF THE NEW YORK BAR. 
CAUTION. 


In submitting a question it is essential that all of the facts involved be clearly set forth. If the 
question relates to a check, bill of exchange, note, or other negotiable instrument, or to any 
paper or document, a copy should be sent, also copies of letters having reference to the transac- | 
tion out of which the question arises. | 










CERTIFICATION OF CONDITIONAL CHECK. 
Editor Banking Law Journal. Younestown, O., March 25, 1915. 
Dear Sir:—I desire to offer the following case for your decision: 
The enclosed check is an exact copy of a check presented to this bank for cer- 
tification by the payee. 







56-44 


Youngstown,Ohio, __“"'* _191°-_ No. | 











First National Bank 
yea John Williams, President, City League S$ _5,000.00 


Five Thousand 





Subject to conditions on back 


The union City Base Ball Company, 





- Pay to the order of John Williams, President, of the City 
League of Professional Baseball Clubs, to be used only in case 
of violation of the constitution and by-laws of said league. 

If all of these conditions are faithfully fulfilled, then this 

check shall revert to me at the close of the City League season. 
The Union City Base Ball Co. 

Harry Smith, Act’g Pres. 


Is it essential that the certifying bank ascertain whether or not the conditions 1 
noted on the reverse side of the check have been fulfilled before finally paying the 


check? 
Does the certifying bank assume any liability to the drawer of the check 
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if it pays same in violation of the conditions on the reverse side of the check? 

I would appreciate your sending an early decision to me on this case. 

If this is inconsistent with your policy, will you kindly publish your decision in 
an early issue of the JOURNAL. 

Thanking you for past favors, I am, Yours very truly, A. P. Lioyp. 

Answer:—We have been unable to find any decision indicating the 
liability of a bank which has certified a check payable on condition. It 
would seem, however,that upon certifyingsuch a check the bank assumes 
the responsibility of ascertaining whether or not the condition had been 
complied with before paying the check. The bank is under no obliga- 
tion to certify its depositor’s checks but when it does certify a check, 
the law imposes upon itcertain responsibilities. The check in ques- 
tion is nonnegotiable because of the fact that it is payable only upon a 
condition. The drawer of such a check is making a somewhat unwar- 
ranted demand upon his bank when he asks for its certification and the 
request is one which the bank would have very good ground for refus- 
ing. If, however, the bank accedes to its depositor’s request and cer- 
tifies such a check, it is difficult to see why it does not make itself res- 
ponsible in accordance with the terms of the check, or on what ground 
it would be warranted in paying the check without any investigation 
as to whether the condition therein expressed had been complied with. 

There is a provision of the Negotiable Instruments Law which reads 
as follows: ‘‘Where an indorsement is conditional, a party required to 
pay the instrument may disregard the condition and make payment to 
the indorsee or his transferee, whether the condition has been fulfilled 
or not. Butany person to whom an instrument so indorsed is nego- 
tiated will hold the same, or the proceeds thereof, subject to the rights 
of the person indorsing conditionally.’’ This provision, however, by 
its terms applies only to conditional indorsements and is intended to 
protect the party required to pay the instrument where the condition 
is indorsed upon the instrument after his liability has attached. For 
instance, if a check, after being certified at the request of the payee, 
should be indorsed conditionally by the payee, the bank would be pro- 
tected under this provision in making payment to the holder. The 
check above set forth, however, is not conditionally indorsed; it is 
payable upon a condition written therein by the drawer of the check. 
The drawee bank had notice of the fact at the time of the certification, 
it was entitled to refuse to certify the check. Having certified it how- 
ever, it seems clear that it undertakes to make payment only upon 
fulfillment of the condition expressed in the check. 


CERTIFICATION OF CHECK. 
Editor Banking Law Journal. Cuarrez, Mo., March 23, 1915. 
DEAR Srtr:—Would be pleased to have you give me the following information: 
If a cashier certifies to a check the bank is bound to pay; but have we a right 
to charge the customer’s account with a debit ticket at the same time we certify; 
or, could this customer come in later and call for his money before the certified 
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check had time to come back and draw his balance; and would it be good judg- 
ment for a cashier to certify a check ? ; 

Can anyone insist that a cashier has to certify to a check when asked, or can 
he refuse and be in the clear in so doing? Yours truly, P. N. KELLER. 

Answer:—Neither the drawer of a check nor the holder has a right 
to insist that a check be certified. The bank is under an obligation to 
its depositor to pay his checks when presented in proper form, but it is 
under no obligation to certify checks drawn by the depositor. The 
holder of a check is entitled to present it for payment; in fact, the hold- 
er must present the check within a reasonable time in order to charge 
the drawer with liability thereon. If instead of presenting it for ‘pay- 
ment the holder has the check certified, he thereby releases the drawer 
and indorsers from liability. 

While the bank is under no obligation to certify a check it becomes 
absolutely liable if it does certify. Certification constitutes a new con- 
tract between the holder andthe bank. By certifying, a drawee bank 
enters into an absolute agreement to pay the check upon presentment. 
In legal contemplation and effect a certified check is a certificate of de- 
posit of the certifying bank. ; 

Upon the certification of the check, the drawer loses control over 
the fund which the bank sets aside for its payment, and the drawer has 
no power to stop payment of it as against a holder in duecourse. Merid- 
ian Nat. Bank v. First National Bank, 7 Ind. App. 322, 33 N. E. Rep. 
247. It has been held recently by the New York Court of Appeals that 
the fact that the drawer of a check discovers, after the check has been 
certified at the instance of the payee, that the payee is insolvent does 
not entitle the drawer to stop payment so as to enable him to make use 
of a set-off or counterclaim which, except for the certification, would 
have been available against the payee. Carnegie Trust Co. v. First 
Nat. Bank, N. Y., 107 N. E. 693. 


RUBBER STAMP INDORSEMENT. 
LIABILITY OF ACCOMMODATION INDORSER. 
Editor Banking Law Journal. New York, April 12, 1915. 

Dear Sir:—There is a question that has beenbothering the writer and that is in 
relation to indorsing notes. If a* check is indorsed over to the bank for deposit 
with a rubber stamp it is not questioned, but the writer has always been brought 
up to believe that a note should not only have the rubber stamp but be indorsed 
by the officer with pen and ink; that is to say, the officer’s name should be in pen 
and ink. Will you kindly give us your opinion on this matter, as some of our 
friends seem to think it is not necessary. 

Then there is another matter in regard to holding an accommodation indorser. 
Here is another instance where the writer has always been brought up to believe 
that a note should be made out to the accommodation indorser; but suppose it 
is not? I understand in some cases, where the note has been made payable to the 
bank and indorsed on ‘the back only, that under some circumstances, the indorser 
could not be held. It does not seem reasonable, but I understand some courts 
have released the indorser. I would appreciate some light on this subject. 


Yours very truly, VicE-PRESIDENT. 
Answer:—There is no rule of law which requires an indorsement 
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or any part of it to be written inink. It has been expressly held 
that an indorsement made by means of a rubber stamp is valid and 
sufficient to transfer title to the instrument indorsed. Mayors v. 
McRimmon, 140 N. C. 640, 53 S. E. Rep. 447. Although a printed 
indorsement would be most unusual there is no reason for believing 
that such an indorsement would not be valid, provided it is in proper 
form and placed on the check for the purpose of transferring title 
thereto. Section 61 of the Negotiable Instruments Law provides that 
‘the indorsement be written on the instrument or upon a paper at- 
tached thereto,’’ and section 2 of the Act provides that ‘‘written’’ in- 
cludes printed and ‘‘writing’’ includes print. In the case of Penning- 
ton v. Baehr, 48 Cal. 565, the validity of coupon bonds signed by a 
printed facsimile of the maker’s autograph, adopted by the maker 
for that purpose, was upheld. 

One who indorses an instrument for the accommodation of some 
one else is, of tourse, liable thereon to any holder in due course in the 
same manner as though he had received consideration for his indorse- 
ment. The liability of the accommodating party is the same in the 
case where the interest is payable to and indorsed by him, and in the 
case where the instrument is made payable to the party advancing 
the money. When the instrument is payable to a third party the lia- 
bility of any indorser, whether accommodation or otherwise, is regu- 


lated by section 114 of the Negotiable Instruments Law. This sec- 
tion provides as follows: 


‘“‘Where a person, not otherwise a party to an instrument, places 
thereon his signature in blank before delivery, he is liable as indorser 
in accordance with the following rules: 


1. If the instrument is payable tothe order of a third person, he 
is liable to the payee and to all subsequent parties. 


‘2. If the instrument is payable to the order of the maker or 
drawer, or is payable to bearer, he is liable to all parties subsequent 
to the maker or drawer. 


“*3. If he signs for the accommodation of the payee he is liable 
to all parties subsequent to the payee.’’ 


Prior to the adoption of this statute it was held in New York that a 
person indorsing an instrument in blank ‘before delivery to the payee 
was prima facie deemed to be a second indorser and hence not liabie 
to the payee who was supposed to be the first indorser. Bacon v. 
Burnham, 37 N. Y. 614; Phelps v. Vischer, 50 N. Y. 69. Under the 
law as it then existed, however, it was competent to rebut the pre- 
sumption of nonliability by proof that the indorsement was made for 
the purpose of giving the maker credit with the payee. Coulter v. 
Richmond, 59 N. Y. 478. These decisions are overruled by the sec- 
tion of the statute above quoted, under which one who indorses an in- 
strument payable to the order of a third party before its delivery to 
the payee is liable to the payee and to all subsequent parties, unless 
he indorses for the accommodation of the payee, in which event he is 
liable to all persons subsequent to the payee. 
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INSOLVENCY OF NATIONAL BANK. 


Editor Banking Law Journal. Monteomery, Ala., March 11, 1915. 

DEAR SirR:—We will thank you to please advise us if, in the event of the sus- 
pension of a national bank, savings and time deposits are treated in the same re- 
spect as time deposits. In other words do demand deposits have a priority 
over savings and time deposits. We are of the opinion that there is no differ- 
ence in the event of suspension, and that they are both treated in the same man- 
ner as to payment. 


This question has been brought to our attention recently on account of the 
suspension of a state bank doing business in Alabama, and under the laws of 
Alabama savings and time deposits are treated as secondary claims. 

Thanking you for your kindness in answering this inquiry, we are 

Very truly yours, M. A. VINCENTELLI, Cashier. 

Answer:—The distribution of the assets of an insolvent national 
bank is governed by the provisions of the national banking act, which 
makes no distinction between different classes of deposits. The law 
is well stated in the following quotation from 3 Ruling Case Law, 680: 

The national banking act (U. S. Rev. Stat. § 5236) provides that, 
after making full provision for the redemption of the circulating notes 
of the association, ‘‘the comptroller shall make a ratable dividend of 
the money so paid over to him by such receiver on all such claims as 
may have been proved to his satisfaction or adjudicated in a court of 
competent jurisdiction, and as the proceeds of the assets of such asso- 
ciation are paid over to him, shall make further dividends on all claims 
previously proved or adjudicated, and the remainder of the proceeds, 
if any, shall be paid over tothe shareholders of such association or 
their legal representatives in proportion to the stock by them respect- 
ively held.’’ Consequently, according to the act, all general creditors, 
subject to a few so-called exceptions, share pro rata in the distribu- 
tion of its assets. First Nat. Bank of Selma v. Colby, 21 Wall 609, 22 
U. S. (CL. ed.) 687; White v. Knox, 111 U. S. 784, 4S. Ct. 686, 27 U. 
S. (L. ed.) 603; Richmond v. Irons, 121 U. S. 27, 7 S. Ct. 788, 30 U. 
S. (L. ed.) 864. 25 L. R. A. 546 note. 

‘‘The moment a national bank goes into the hands of the receiver, 
the federal law becomes the law of distribution of its assets, as dis- 
tinguished from state law. In no other way could there be unity of 
administration; and a carrying out of the federal mandate of equality. 
First Nat. Bank of Chicago v. Selden, 120 Fed. 212, 56 C. C. A. 532, 
62, L. R. A. 559. 

‘“‘A state statute providing for a preference of the debt of an insol- 
vent national bank for a lawful deposit by a savings bank is in conflict 
with the provision of the national banking act providing for a ratable 
distribution of the assets of insolvent national banks and is invalid as an 
unlawful interference with the affairs of national banks. In other words 
no priority as regards national banks can be given by state legislation. 
Davis v. Elmira Sav. Bank, 161 U.S. 275; 16 S. Ct. 502, 40 U. S. (L. 
ed.) 700, reversing 142 N. Y. 590, 37 N. E. 646, 25 L. R. A. 546. 

‘‘Thus the insolvency of a national bank and its passing into the 
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hands of' a receiver will destroy the right of holders of its checks to 
the funds called for by them, even in a state where the holder of a 
check is regarded as the owner of the fund and entitled to maintain an 
action for it against the drawee. The inconvenience which will ac- 
crue to the drawee of checks of a national bank from suits by 
holders upon its refusal to pay them when the drawer becomes insol- 
vent gives it no right to make payment to the injury of the general 
creditors of the insolvent bank. First Nat. Bank of Chicago v. Sel- 
den, 120 Fed. 212, 56 C. C. A. 532, 62, L. R. A. 559.’’ 


PAYMENT OF CERTIFIED CHECK. 


Editor Banking Law Journal. SEATTLE, April 8, 1915. 

DeaR Srir:—As a subscriber to your JOURNAL we would like your opinion on 
the following: 

John Doe, a depositor of this bank, writes out a check to Richard Roe and has 
it certified. Ina few days the check was presented through the clearing house 
with the indorsement of Richard Roe missing, but bearing the indorsement of 
John Doe and Tom Jones. 

We returned this check to the clearing house member, and they claim that 
this was a bearer check and did not need the indorsement of Richard Roe. Would 
we have been safe in paying this check? 

Thanking you in advance for rendering you opinion, I am, 

Yours verytruly,. Receiving TELLER. 

Answer:—In our opinion the check described is not a bearer check 
and the drawee was perfectly justified in refusing to pay it with the 
payee’s indorsement missing. The Negotiable Instruments Law sets 
forth the circumstances under which an instrument is payable to 
bearer, the provision reads as follows: 

‘‘The instrument is payable to bearer: 


1. When it is expressed to be so payable; or 

2. When it is payable to a person named therein or bearer; or 

3. When it is payable to the order of a fictitious or non-existing 
person, and such fact was known to the person making it so payable; or, 

4. When the name of the payee does not purport to be the name 


of any person; or 
5. Whenthe only or last indorsement is an indorsement in blank.’’ 


The language of subdivision 5 of this provision seems to be not 
well chosen. It certainly was not intended to mean that an instru- 
ment payable to the order of B becomes payable to bearer upon being 
indorsed by C. Such a result would be an absurdity. The fact that 
the check in this instance was indorsed by the drawer does not make it 
a bearer instrument; it is payable to the order of Richard Roe and re- 
mains payable to his order until indorsed by him. 

If the drawer of the check after having it certified decided not to 
deliver it to the pavee, the proper course for him to pursue was to 
bring the check to the bank for cancellation, not to attempt to collect 
it through the clearing house without the payee’s indorsement. The 
following quotation from Brady on The Law of Bank Checks, page 353, 
expresses the rule with regard to cancellation of certified checks: ‘‘A 
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bank which has certified acheck drawn upon it at the instance of the 
drawer may cancel the certification upon the drawer’s request at any 
time before any third party has acquired aright in the instrument. In 
fact, the drawer of a check, who has had it certified, is entitled to with- 
draw it at any time before he has parted with it, or at least at any time 
before the payee has consented to accept the stipulation in his favor, 
and upon request by the drawer in such a case, the drawee bank can- 
not refuse to cancel or redeem the check. Abrams & Co. v. Union 
Nat. Bank, 31 La. Ann. 61. 

“The fact that the drawer of a check, who has had it certified, has 
the check in his possession raises a presumption that the check has 
not been delivered to the payee and that the latter has gained no inter- 
est therein, and the bank is entitled to act upon that presumption 
and cancel the check, if requested to do so by the drawer Beuhler 
v. Galt, 35 Ill. App. 225. In this case the drawer of the check had it 
certified and mailed it to the payee. The check was not received by 
the payee and in some way, which does not appear in the case, the 
drawer regained possession of it and had the certification cancelled 
by the drawee bank. It was held that the drawee was justified in 
cancelling the check and was not liable to the payee. Placing the 
check in the mails did not constitute a delivery to the payee and the 
fact that the check was in the drawer’s possession raised a presump- 
tion that there had been no delivery, upon which the bank was en- 
titled to act.”’ 7 re ; 

CONSTRUCTION OF FEDERAL RESERVE ACT. 


Editor Banking Law Journal. , Nepraska, March 23, 1915. 

DEAR Srr:—As a subscriber of the BANKING LAw JouRNAL we would like to 
have your opinion as to whether the following practice is prohibited under section 
22 of the Federal Reserve Act. 


A national bank permits certain of its officers to do outside work such as clerk- 
ing farm auctions, and allows them, in addition to their regular salaries, a share 
of the fees charged for the service, the practice being approved by the board of 
directors. Respectfully, CASHIER. 

Answer:—The part of section 22 of the Federal Reserve Act perti- 
nent to the above inquiry reads as follows: ‘‘Other than the usual 
salary or director’s fee paid to any officer, director or employee of a 
member bank and other than a reasonable fee paid by said bank to 
such officer, director or employee for services rendered to such bank 
no officer, director or employee, or attorney of a member bank shall 
be a beneficiary of or receive, directly or indirectly, any fee, commis- 
sion, gift, or other consideration for or in connection with any transac- 
tion or. business of the bank. * * * Any person violating any provi- 
sion of this section shall be punished by a fine of not exceeding $5,000 
or by imprisonment not exceeding one year or both.”’ 

A diligent search fails to disclose any decisions construing a statu- 
tory provision similar to that contained in section 22 of the Federal 
Reserve Act. It would seem, however, that the practice outlined in 
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the inquiry does not confict with the provisions of section 22. It has 
never been deemed inherently wrong by the courts for a director or 
officer of a corporation to agree to perform services outside of his or- 
dinary duties and to accept therefor compensation in addition to his 
customary salary or fee as such officer or director. In fact, there is 
a general rule to the effect that where an officer or director of a cor- 
poration, at the request of the corporation, performs services outside 
the scope of the ordinary duties of his office, an implied promise arises 
on the part of the corporation to pay the officer or director in reason- 
able value of his services. 

On the other hand. a corporate officer or director is never permitted 
to retain secret profits which he is enabled to earn by reason of the 
office which he holds, such as profit which he might make by pur- 
chasing property from the corporation and selling it to a third party 
at an advanced price, or money which he might receive in the form of 
a commission paid to him bya third person in connection with the 
transaction wherein he represented the corporation. 

It seems quite clear that section 22 was intended to prevent or pun- 
ish this latter class of transactions. It would bring about a most ab- 
surd situation if the statute were construed to mean that each member 
bank should precisely fix the amount of the salary of each of its offi- 
cers and employees and should thereafter allow thet no extra com- 
pensation for outside work performed by them, no matter how well 
deserved such compensation might be, nor how foreign to the duties of 
the officer might be the extra work performed by him. 

Furthermore, the statute in express terms permits two classes of 
payments to be made by the bank to the officer, viz: ‘‘The usual sal- 
ary or director’s fee’’ and ‘‘a reasonable fee paid by said bank to such 
officer, director or employee, for services rendered.’’ 

It is a reasonable construction that the words contaired in the sec- 
ond quotation permit payments such as are made under the practice 
outlined in the above letter. The statute is intended to prohibit the 
receipt by the officer of any ‘‘fees, commissions, gifts or other consid- 
erations,’’ in addition to that paid tohim by the bank. A clear viola- 
tion of the statute would arise where the officer, director or employee 
should receive a commission from a third party in a transaction in 
which he acts as the bank’s representative, the other officials of the 
bank being ignorant of the fayment of such commission. A differ- 
ent construction of the statute would make it necessary for the bank 
to fix its attorney’s salary at acertain rate and would make it unlawful 
to pay the attorney a reasonable consideration for services performed 
by him not contemplated by the parties at the time of his appointment. 
The only condition placed bythe statute upon the fee paid by the bank 
is that it be ‘‘reasonable.’’ 


—<$— $< ————  ——-———— 
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EXISTING CONDITIONS THROUGHOUT THE COUNTRY. 


The American Exchange National Bank, of New York, has been making a can- 
vass of conditions as they now exist, more especially pertaining to agriculture and 
trade. The information was obtained from correspondents of the American Exchange, 
representative banks located in various sections of the country, and is therefore in every 
sense an authority. From the opinions secured the following is taken: 

In the New England states general conditions are fair and showing a tendency 
toward improvement. Mills in this district producing articles for use by foreign na- 
tions are able to operate their plants at nearly maximum output capacity. 

In the middle Atlantic and central East states, except in a few lines, the outlook 
for the future is encouraging and the general opinion is that the worst is over. In the 
coal producing states operations have not only been affected by the reduced demand, 
but strikes and legislation of a radical character have harassed the operators. Pros 
pects for good crops are excellent. 

Northwest and Central West states, reports indicate that general trade is, as a rule 
somewhat slow. Bank deposits are up several points, while the money demand for mer- 
cantile purposes is not particularly strong. Reports from the wheat belt of this district 
are encouraging and with good weather a bumper crop is predicted. 

South Atlantic and South Central states report the situation in the cotton grow- 
ing states until the last few weeks a serious one. The slump in the volume of trade in 
this section was greater than in any other part of the country, so that a longer period 
will be required before a normal condition is again reached. Business houses report a 
fair volume of orders in sight. 

Western and Pacific states. General business m these states is reported only fair. 
The demand for money for mercantile purposes is light. Cities on the Pacific Slope are 
filled with tourists, who are leaving large amounts of money behind them. Crop pros- 


pects where irrigation is depended upon are excellent. 


MISSOURI’S NEW BANKING LAW. 


Missouri has at last fallen into line and joined the procession of banking-law states 
and today can boast of as good a banking law as that on the statute books of any state 
in the Union. Readers of the Journat will remember the action taken by the Missouri 
Bankers Association nearly one year ago, when R.S. Hawes, president ofthe association , 
appointed a banking commission with full power to see that the matter was properly 
attended to before the state legislature. How well the work has been done is evidenced 
by a letter sent out by president Hawes to each member of the association, under date 
of March 25, saying in part: 

‘*We take much pleasure in advising that Governor Major today signed the bill 
which puts into effect in Missouri a new banking law. You have been kept informed 
of the association’s activity in this connection. At the state bankers convention, held 
in St. Louis last May, a Commission on Bankiug was appointed by the president of the 
assoviation, headed by Breckinridge Jones, president of the Mississippi Valley Trust Com- 
pany to take up the matterin detail and in reality to rewrite the entire banking code and 
prepare the bill for the attention of the Legislature. That commission has worked dili- 
gently, conscientiously and enthusiastically in the preparation of a bill that, if enacted, 
would at once give Missouri a state banking law second to none. The bill was intro 
duce 1 in the Logislature early in the session and after undergoing some minor changes 
in the form of amendments it was finally passed and, by the signature of the Governor, 
it has become a law—in effect immediately, because of the emergency clause in the bill. 

‘‘We believe our members can take justifiable pride in what has been accomplished 
in this matter., This means of course that your association has demonstrated its con- 
tinued alertness in matters affecting its members. When the Federal Reserve Act went 
into effect, it was at once apparent that a revision of the Missouri State Banking Law 
would be advisable. This prompted the beginning of the work. , 

‘We also take great pleasure incommending the faithful work of the members of the 
commission on banking. Success in the matter was due principally to their unstinted 
efforts and tireless labors.” 
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FIFTH AVENUE BANQUET OF TRUST COMPANY SEC- 
TION, OF A. B. A., MAY 7. 


President Cutler, of the trust company section, has announced in a circular letter 
that the fifth annual banquet of the trust companies which are members of the A. B.A. 
will be held at the Waldorf Astoria Hotel in New York City on Friday evening, May 7. 
It is said that the date was so fixed in order to give members of the executive council 
and of the various committees and sections of the A. B. A., time to complete their ses- 
sion at Old Point Comfort and reach New York in time for the banquet. 

The committee of arrangements is headed by Alex. J. Hemphill, chairman of the 
board of the Guaranty Trust Company of New York, which is a sufficient guarantee 
that nothing will be left undone to make the occasion in every sense asuccess. The other 
members of the committee are A. A. Jackson, of the Girard Trust Company, Philadel- 
phia, Phillip Stockton, of the Old Colony Trust Company, Boston, the officers of the 
trust company section and many other bankers prominent in trust company circles. 

A fine speaking programme is being arranged, according to which addresses will 
be delivered by speakers of national and international reputation and no efforts will be 
spared to make the occasion fully as notable as those in past years. The covers will be 
$12 each. All those who are members of the section are entitled to bring friends 
withthem. Those who may desire to secure reservations should address P. S. Babcock, 
secretary 5 Nassau Street, New York. 


GUARANTY TRUST COMPANY OF NEW YORK. 
IN FOUR YEARS DEPOSITS HAVE INCREASED $126,000,000. 


The statement issued on March 19, by the Guaranty Trust Company of New York 
City in response to the call of the Superintendent of Banks is certainly little less than 
marvelous. It shows deposits of $259,699,860. On February 28, 1911, deposits of this 
company were $133,000,000. A gain therefore has been made of $126,000,000 or nearly 
100 per cent. During the same period resources have more than doubled, the amount 
having increased from $173,471,958 to $354,618,803. The figures follow: 

Deposits $259, 699,860; capital $10,000,000; surplus and profits $22,353,478 ; domes- 
tic and foreign acceptances $54,841,309; foreign accounts $3,187,068; other liabilities 
$4,537,000. Loans and bills purchased $137,448,618; bonds, mortgages and other secu- 
rities $70,077,566; foreign exchange $43,677,684; credit on domestic and foreign accep- 
tances $54,841,309; real estate $2,622,325; cash and due from banks $38,752,000; clear- 
ing house exchanges $5,617,823; other resources $1,581,371; total resources $354, - 
618,803. 


BROADWAY TRUST COMPANY, NEW YORK. 


The Broadway Trust Company of New York, is also handing out some big figures, 
as can be seen by its March 15 statement which follows: Deposits $18,710,392; capital 
$1,500,000; surplus and profits $894,597; acceptances $101,022; other liabilities $87,056. 
Loans and bills purchased $11,041,900; bonds, mortgages and other securities $3,381, - 
929; real estate $18,026; cash on hand and due from banks $6,555,897: bank building 
and vaults $137.350; other resources $157,965; total resources $21,293,069. 

A letter, signed by president Frederic G. Lee under date of March 23, only eight 
days after the above statement, says in part: ‘‘Our deposits this morning are $19,244, - 
000. This isthe high point. January 1, 1915, deposits were $16,213,000. * * The same 
percentage of increase to January 1,1916, will mean $25,000,000.” The Broadway Trust 
now has five branch offices: Eighth Street office, Broadway and 8th Street; Aetna 
Office, 92 West Broadway; Flatbush Office, 839 Flatbush Ave., Brooklyn; New Utrecht 
Office, New Utrecht Ave. & 54th Street, Brooklyn; Long Island City Office, Bridge 
Plaza, Long Island City. 





THE BUSINESS AND MONEY MARKET OUTLOOK 


THE NATIONAL CITY BANK OF CHICAGO. 


The monthly letter of this bank says in part: ‘‘The outlook for business is better 
than it was, although the volume in most industries is below that of a year ago. There 
is a good chance for further improvement if nothing more breaks loose in politics and 
if the European situation does not develop further complications. Several manufact- 
uring lines have been immensely helped by the work involved in filling the ‘‘war or- 
ders” sent over by the belligerent nations. In addition there has also been much busi- 
ness received from nations not directly concerned in the war, but which, because of its 
complications, find it impossible to satisfy their needs in European markets. The out- 
look in agricultural sections is excellent and the business handled by the country mer- 
chants shows that the farmers are spending more money than they usually do at 
thisseason. * * * Ht is probable that a great deal of financing will be attempted dur- 
ing the next few weeks. In normal years this is the time when the largest loans are 
put out. Immense sums of money are now awaiting investment which, with the addi- 
tions that are usually made during the April disbursement period, will probably show 
the largest total that has been available for investment at this season for fifteen years. 
People are already reinvesting their money and within the last few weeks there has 
been a definite growth of investment buying in the security market. Although the 
banks at the large centres have an unusually generous surplus, it must be remembered 
that judged by the old requirements of the National Bank Act the New York banks are 
carrying a smaller reserve than ever before, but the tank position is essentially sound. 
The demands from local sources are comparatively small but there is still a pressure 
from abroad for all the money that American bankers are willing to lend to foreign 
governments at relatively high interest rates. The money market outlook is, therefore, 
extremely interesting and while it still favors a continuance of easy money rates for 
the present, the larger demands of the future must be taken into account.” 


PEOPLES NATIONAL BANK OF PITTSBURGH. 


The money market outlook is considered as follows in the April letter of this 
bank: ‘‘Developments in the general money market the past month were of unusual 
interest. The course of events (due largely to war) has necessarily differed from that 
experienced in former years. Ordinarily, the accumulation of loanable funds in Jan- 
uary is followed by an expansion in loans to a degree that by the beginning of the sec- 
ond qnarter a fairly firm market is quoted, and it has not infrequently occurred that 
by the end of the second quarter surplus reserves have almost disappeared. Then en- 
sued a period of preparation for meeting the demands of the crop moving season 
covering the third quarter. At the present time the loans of the associated banks of 
New York are at the maximum of record, and yet surplus reserves, even on the old 
percentage basis, are large, while on the new percentage prescribed by the Federal 
Reserve law they are excessive. Supplies of reserve funds are being supplemented by 
the return of gold (the basic reserve money) sent to Ottawa last year, and by direct 
receipts of coin from countries which formerly transacted their cxchange operations 
through London. In the Middle West the supply of banking credits is relatively as 
large asin the East, and in the smaller intervening markets rates are below the average 
of the season on certain high grade paper.” 





THE PRESENT UNITED STATES SUPREME COURT. 


Readers of the JournaL cannot fail to remember the splendid, full-page illustration 
which appeared in the February issue showing the United States Supreme Court as now 
constituted by the addition of Judge McReynolds. Many complimentary letters have 
been received in reference to it, and it is only proper to say that the picture was repro- 
duced from a photograph by Harris & Ewing, of Washington, D. C., who are without 
doubt, past masters in that class of work. ‘*Honor to whom honor is due,” can truth- 
fully be said of them. 





1 


y 


a 
. ! 
= 


oy 


mw a 4 
ae ee eA ne g 


s 


New Home of the First & Security National Bank of Minneapolis. 





IMPORTANT BANK MERGER 


BIG BANK MERGER IN MINNEAPOLIS. 


CONSOLIDATION OF THE FIRST NATIONAL BANK AND SECURITY NATIONAL BANK, 


Minneapolis treated not only the Northwest, but the entire banking world as well, 
o a genuine surprise when the consolidation of the First and Security National Banks 
of that city was announced on March 20. It is the most important bank merger that 
has occurred since that of the Continental & Commercial of Chicago, and it is safe to 
assume that its effects will be far-reaching, As to the immediate cause of the consoli- 
dation president Chamberlain said: 

‘The commercial and industrial growth of Minneapolis and the northwest was a 
prime factor in the consolidation plan. Butthe inauguration of the new currency sys- 
tem and the clearing house plans of the Federal Reserve bank, that are now shaping, 
foreshadow important changes consideration of which preceded the ncves for conscli 
dation.” 

The new bank, which will be known as the First & Security National Bank of 
Minneapolis, will stand among the 7,500 national banks in the United States in 14th 
place as to resources and in 16th place as to deposits. Ata joint meeting of the direc- 
tors of the two institutions when final action was taken, the following line up of officers 
of the new bank was decided upon: F. M. Prince, president of the First National Bank, 
will be chairman of the board of directors, and F. A. Chamberlain, president of the 
Security National Bank, will be president. C. T. Jaffray, A. A. Crane and D. Macker, 
char, vice-presidents, and H. A. Willoughby, cashier, of the First National, and F. G. 
Winston, Perry Harrison and J. S. Pomeroy, vice-presidents, and Fred Spafford, cash- 
ier, of the Security National, will all be vice-presidents. George A. Lyon, assistant 
cashier of the First National, has been elected cashier. Other officers of the two banks’ 
will occupy official positions, and with but a few changes, the board of directors will be 
made up of the present directors of the two banks, according to a statement given out 
at the directors’ meeting. 

The statement of the First National issued March 4,, showed capital $2,500,000; 
surplus $2,434,906, deposits $27,241,539; reserved for unearned interest. $145 000; bond 
account, $320,000; reserve for taxes, $20,178; total resources $33,761,624. 

The st .t2ment of the Security National issued March 4, showed capital stock, $1,- 
000,000; surplus $2,832,807; reserve for unearned discount $140 000; reserve for taxes, 
$21,341; deposits, $24.056,952; total resources $28,501,101.05. Combined resources of 
the two binks are $62,262,725.73, giving the new institution fourteenth place in the 
United States. The deposit total of the two banks, March 4, was $51,298,492.09. 

The First National Bank of Minneapolis began business December 12, 1864, and is 
now in its fifty-first year as a national institution. The founders were in the banking 
business prior to Minnesota’s admission into the union of states. The bank had been in 
operation seven years before Minneapolis acquired a population of 20,000. Conducted 
in its earlier period as a private institution under the name of Sidle & Wolford and 
later as the Bank of Minneapolis, it assumed corporate form soon after President Lin- 
coln signed the national banking act. 

Tne Security National, although a much younger institution, hasan interesting and 
enviable place in the banking history of Minneapolis. It began business on January 
2, 1878, asthe Security Bank of Minneapolis and representsthree former national banks 
—the Merchants National, Union National and the Flour City National, the Union 
National having heen consolidated with the Flour City National in 1896, while the 
Flour City was consolidated with the Security in 1901. The bank was founded by 
Thomas A. Harrison, H. G. Harrison, and Joseph Dean. It had a paid-up capital of 
$300,000 to start, was a state bank, and for many years the largest in Minnesota, The 
new institution will have a capital and surplus of 310,000,066. 
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IMPROVING THE FARMER'S CREDIT. 


HOW HE CAN MAKE PRODUCTIVE IMPROVEMENTS ON FAVORABLE TERMS. 

How farmers can secure loans at less than the prevailing rate of interest is a ques- 
tion that is outlined in a new publication issued by the U. S. Department of Agricul- 
ture, Farmers’ Bulletin No. 654, entitled ‘‘How Farmers May Improve Their Personal 
Credit.” Three plans are described as follows: 

The first of these plans has worked out in certain localities in North Dakota so 
well that the farmer has been able to borrow money on his personal note at 8 per cent 
at a time when the usual rate in his vicinity varied from 10 to 12 per cent. To secure 
this reduction in interest, the farmer agreed that the bankers should buy the dairy 
stock for which he wished the loan and sell it to him at actual cost. The men who 
furnished the money were thus in a position to make certain that it was used for pro- 
ductive improvements which would enable the borrower to repay the loan. Underthis 
plan, in fact, the farmer may be said to have borrowed the improvement itself instead 
of the money to buy it with, for the disposition of the money was taken out of his hands. 

_A plan of the same general character was carried out a year or two ago in southern 
Idaho, but in this case three or four banks united in the purchase of a carload of dairy 
stock. In another case in Nevada a local creamery supplied the money and held back 
a part of the returns from milk and cream delivered by the borrowers. Altogether 491 
cows and heifers were distributed among 64 farmers, the aggregate amount of money 
represented by the loans being $39,483. This is the simplest of the three methods. 

In regions where for various reasons this plan has not proved possible, another 
method is to have the farmers collectively assume a certain guarantee for the notes 
given by individuals. In southern Montana, for example, 19 farmers organized an as- 
sociation and appointed trustees to represent it in negotiations with a local bank. The 
trustees were authorized to guarantee a limited amount to the bank on the joint and 
several liability of the association members. With this additional security the bank 
agreed to advance $5,000 to the association at 8 per cent when the general bank rate 
was 10 and 12 per cent. 

In the third plan the guarantee is furnished not by the farmers themselves but 
by an outside interest. Asthe plan was developed in Wisconsin and Minnesota, this 
outside interest consisted of local business men who were in their way as much con- 
cerned as the farmers with the general improvement of agricultural conditions in their 
regions. Under this plan the business men subscribed a certain percentage of the funds 
loaned with the understanding that this was to constitute a guarantee fund to protect 
the bankers. Otherwise the plan was in its principles like that adopted in Montana. 


BANKS ADVISED TO ADVERTISE FREELY. 


At a recent meeting of the Ad.Club in Los Angeles, Cal., E. G. McWilliam strongly 
advocated advertising by banks, and declared that banks have a moral responsibility to 
the community in which they are located and should do all in their power to encourage 
and foster habits of thrift. It will be remembered that Mr. McWilliam was formerly 
secretary of the Savings Bank Section of the American Bankers Association, from which 
position he was drafted by president Sartori to become mnanager of the publicity depart- 
ment of the Security Trust & Savings Bank of Los Angeles, the largest institution of 
the kind in California. Noone understands the value of advertisingand is better quali- 
fied to show banks what is their duty in that respect than Mr. McWilliam. A portion 
of his remarks follows: 

‘‘T believe that every bank should do its part through advertising to educate the 
public just as much as any other institution so closely connected with men in every 


walk of life. No matter whether it is asavings or any other kind of a bank it should 
show every man the necessity of establishing a capital for himself. 


In concluding he said : 
‘* Advertising by banks serves to inculcate a spirit of thrift, teaches economy along 


the right lines, and is a great factor in aiding men and women to see the advantage of 
saving a part of their income.” 





RESERVE AGENTS APPROVED IN MARCH 


RESERVE AGENTS APPROVED IN MARCH. 


The following banks were approved as Reserve Agents in March: 

Mechanics & Metals National Bank, New York, for National Bank, of Commerce, 
Paragould, Ark., City Nat. Bank, McAlester, Okla. 

Hanover National Bank, New York, for First National Bank, Newport Beach, 
Cali., First National Bank, Irene, Tex. 

Seaboard National Bank, New York, for First Nat. Bank, Bagwell, Tex., First 
Nat. Bank, Yale, Okla., First Nat. Bank, Edgewood, Tex. 

Chase National Bank, New York, for Rockbridge Nat. Bank, Lexington, Va., 
First Nat. Bank, Islip, N. Y. 

Chatham & Phenix National Bank, New York, for National Bank of North 
Hudson, West Hoboken, N.J., National Bank of Newberry, 8. C., First Nat. Bank, 
Millen, Ga., First Nat. Bank, Calumet, Mich. 

Irving National Bank, New York, for First Nat. Bank, Nanticoke, Pa., First 
Nat. Bank, Wellsboro, Pa. 

National Bank of Commerce, New York, for First National Bank, Calipatria, 
Cali. 

American Exchange National Bank, NewYork, for Central Nat. Bank, Phila- 
delphia, Pa. 

Continental & Commercial National Bank, Chicago, for First National Bank, 
Calipatria, Cali., Commercial Nat. Bank, High Point, N.C., First Nat. Bank, Glad- 
win, Mich., First Nat. Bank, Baudette Minn., First Nat. Bank, Lake Norden, 8.D. 

Fort Dearborn National Bank, Chicago, for First Nat. Bank, Monterey, Ind. 

Corn Exchange National Bank, Chicago, for Pana Nat. Bank, Pana, III. 

Fourth Street National Bank, Philadelphia, for First National Bank, Falls 
Creek, Pa. 

Corn Exchange National Bank, Philadelphia, for First Nat. Bank, Nichol- 
son, Pa. 

Mercantile National Bank, St. Louis, for First Nat. Bank, Itta Bena, Miss. 

Mechanics-American National Bank, St. Louis, for First Nat. Bank, Newark, Ark. 

Third National Bank, St. Louis, for First Nat Bank,Savannah, Tenn.. First 
Nat. Bank, Linden, Tex., First Nat. Bank, Van Buren, Ark. 

First National Bank, Cleveland, for Farmers Nat. Bank, Haviland, O. 

Union National Bank, Cleveland, for National Bank of Morrow County, Mt. 
Gilead, O. 

Peoples N ition! Bink, Pittsburgh, for Farmers & Merchants Nat. Bank, Wil- 
liamsburgh, Pa. 


BANK CONSOLIDATION IN PITTSBURGH. 


On Monday, March 22, the Peoples National Bank of Pittsburgh, Pa., took over the 
Lincoln National Bank of that city, and all the assets and effects of the latter institu- 
tion were moved to the home of the Peoples National on Wood street. All the accounts 
and deposits of the Lincoln have been assumed by the Peoples National Bank. The 
whole affair was remarkably well managed, and the Peoples Bank certainly made a 
great record on the day of the merger. The bank handled not only its own large daily 
business but in addition the business of the Lincoln, whose accounts had been taken 
over at the commencement. When the day ended, the books of the Peoples, which 
showed total resources of over $22,000,000, balanced exactly. President Wardrop and 
cashier Schumacher were greatly gratified at the result. 

The Peoples Nationaiand the affiliated institutions, the Safe Deposit & Trust Com- 
pany and the Peoples Savings Bank, have total resources in excess of $75,000,000, in- 
cluding $35,000,000 trust funds, and form one of the strongest banking groups in the 
state. 
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The following table shows the loans and deposits of the associated banks, reported to the New 
York Clearing House for the weeks ending April 11, 1914, and April 10, 1915, respectively. 
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